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PRESIDENT-ELECT’S MESSAGE

Enough with civility! Try kindness
It’s time to stop talking about it . . . and act

Shane Vannatta

“Be kind, for everyone you meet is fighting a hard bat-
tle.”
-Ian MacLaren

E
nough with merely talking about civility. Let’s put
words into action and act civil . . . be civil . . . in
our practice and in all our deeds. No more hiding

behind the curtain of advocacy. Stop seeking cover in the
word “zealous” in the Montana Rules of Professional
Conduct. (“Zealous” was removed in April 2004.) Just put
down the poison pen, walk away from the curt e-mail
response, and knock off the nasty behavior. Be the rea-
sonable, competent, kind attorney you’ve aspired to be,
and start NOW!

Yes, these are the words of my first President’s
Message. But these words are only incidentally directed
at you, the attorneys of Montana. They are firstly directed
to me.

Civility
I lament (we all lament) the persistent erosion of civili-

ty in our practice. I’ve received the demeaning e-mail or
letter from opposing counsel, dripping with contempt and
questioning my facts, my legal analysis, my ethics and
my parentage. The letter was obviously intended to evoke
a cheer and a pat on the back from the attorney’s client. It
is advocacy in its primal, uncensored state. It makes my
blood boil!

I’m midway through the pithy and equally eviscerating
response when the words in the first paragraph of this
message ring through my head. Damn it! It’s such a good
response and it would leave the attorney disemboweled
and powerless before his own client. My assistant, Judy,
agrees and wants more! This is better than any paperback
she can pickup in the check-out aisle of her local grocery
store.

Alas, cooler heads prevail. I rewrite the response trying
my hardest to understate the points, letting the evidence
and law speak for themselves. Judy is disappointed.
Another episode of Diners, Drive-ins & Dives will have
to suffice for her.

We have all faced the temptation. How have you

responded?
I believe attorneys are the peacemakers of our society.

Yes, we champion the rights and causes of our clients, but
the core of our profession is the resolution of disputes.
We do so within (and supporting) the rule of law and not
through the rule of might. We engage in litigation, media-
tion and drafting to resolve or avoid disputes.

So it is appropriate that civility starts with us. We can
demonstrate to our clients and society as a whole that we
may have differences, but we continue to be friends. We
can disagree without being disagreeable. We do it every
day.

Kindness
I challenge you, as I challenge myself, to move beyond

mere civility, and aspire to be kind. The bar is set too low
when we only seek civility. Being civil is only the passing
grade . . . the basic expectation. A good lawyer is more.

I firmly believe that the core of the civility problem in
our profession is a fundamental lack of kindness.

Kindness motivates civility. Unfortunately, we’ve
become so self-absorbed, obsessed with material posses-
sions, and distracted from our own humanity that we are
unkind, especially to other attorneys.

Kindness flows from an understanding that we are all
broken and wounded people. If you have any skepticism
about that observation, talk to anyone about their life
experience; you will find a plethora of hardship, personal
demons, and other issues they have overcome or are
actively battling. The need for the State Bar’s Lawyers
Assistance Program and Lawyers Helping Lawyers is
more than enough tangible evidence. Those services high-
light the more severe cases among our colleagues or the
few who are seeking help. Over 18 years of practicing
law, I have seen numerous broken and wounded attor-
neys, struggling with a variety of issues. We all muddle
through.

Which brings me to the quote above – “Be kind, for
everyone you meet is fighting a hard battle.” This is a
personal mantra of mine; I have it hanging in my office
and at home. It’s a powerful reminder not to respond to
the animosity and personal attacks of others. My best and
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Kalispell gears up for Bar’s Annual Meeting
State Bar awards, more than 10 hours of CLEs, a reception

at a famous mansion, and a golf tournament will highlight the
2011 Annual Meeting of the State Bar of Montana in Kalispell
on Sept. 15-16.

A brochure with program information and registration form
is being mailed to all Bar members, and it can be found at the
Bar website at www.montanabar.org.

The CLEs
The Red Lion Hotel, at 20 North Main Street in Kalispell,

will be the site of the Annual Meeting. The conference kicks
off at 1 p.m. on Thursday, Sept. 15, with an afternoon of half-
hour CLEs covering more than six legal topics.  The CLEs
continue all day on Friday, Sept. 16. CLE topics will include:

� Computer Security in Your Law Practice
� Criminal Law Update
� Mediation Hot Topics and Tips
� Third Party Parental Rights
� The “Well Rounded” Lawyer: the Sedentary Lifestyle of

the Legal Profession 
� Appellate Practice Before the Montana Supreme Court
� The Referendum on Electing Supreme Court Justices

by District
� A Legislative Update
� Time-Saving Legal Research Tips
� Foreclosure Strategies for Debtors AND Creditors
� Self-Employment & Child Support
� ADA Amendments
� Cloud Computing for Lawyers

The Thursday and Friday sessions will be worth 10.5 total
CLE credits, including 2.50 Ethics, .50 of which meets the
SAMI requirement.

The reception
Kalispell’s historic Conrad Mansion will be the site of a

reception for Annual Meeting attendees and other local Bar
members on Wednesday evening from 5:30 to 7 p.m. The
reception is being organized by the Northwest Montana Bar

Association.

Supreme Court arguments
Complementing the Friday conference schedule, the

Montana Supreme Court will hear an oral arguments in two
cases from 9:30 a.m. to 11:45 a.m. at the Red Lion Hotel. In
the first case, the Court has been asked by the 10th Circuit
Court of Appeals, to interpret sections of state’s Model
Business Corporations Act having to do with corporate gover-
nance, the “business judgment rule,” and conflicts of interest,
and to rule on how those sections fit with existing Montana
caselaw.  The second case involves a group of securities pur-
chasers who are appealing a 1st Judicial District Court order
compelling them to participate in pre-dispute arbitration rather
than filing suit directly in the District Court. 

Golf tournament
The Annual Meeting Committee also is setting up a golf

tournament for Bar members at Kalispell’s Buffalo Hill Golf
Course on Saturday, Sept. 17.  The tournament will be a two-
person 18-hole scramble. The Bar will make sign-up forms
and green-fee information available.

Other meetings
Bar groups such as the New Lawyers Section, Paralegal

Section, Board of Trustees, and Resolution Committee will
hold meetings during the Annual Meeting, as will the Montana
Justice Foundation, the Equal Justice Task Force, the Access to
Justice Committe and the Commission on Self-Represented
Litigants.

Registration deadline
Pre-registrations for the Annual Meeting – including CLEs,

awards luncheon and Thursday night banquet – may be sent to
the Bar by Aug. 19.  Late registration, at a higher cost, must be
sent to the Bar by Sept. 7.  It also will be possible to register at
the door.

Watch for the Annual Meeting program and registration
brochure, containing all pricing information, coming by mail
or online at www.montanabar.org.

most effective response is to ignore the tone and the chaff, and
focus on the kernels of dispute that are ripe for resolution . . .
to remain constructive . . . to be kind. For me, the quote pro-
vides insight and immeasurable calm. I realize that they aren’t
my issues playing out in the e-mail, but those of someone else.
Although I may not agree with the expression, I can respect
the battle they are fighting. 

And for those who believe that kindness is weakness and
comes at the expense of the client, I can only say that my
experience indicates otherwise – kindness is compatible with
advocacy. Do not confuse kindness with capitulation. It does-
n’t dictate your case or your client’s cause, only the manner of

its presentation and your personal relationships in resolving
the issue.

So, I say to you and to myself, “Be kind.” Civility will soon
follow.

SHANE VANNATTA is a Missoula attorney who will become
the president of the State Bar of Montana at the Annual
Meeting in September.  A former Bar trustee, he was elected
by Bar members to be president-elect in 2010.
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The climate petition
and the

public trust doctrine
On June 15, the Montana Supreme Court denied a petition
filed by Montana trial lawyers seeking to force the state to
adopt regulations to curb greenhouse emissions. According to
the Great Falls Tribune, the Court said the case raised too
many question about Montana’s contribution to the global-
warming problem, that the Court was ill-equipped to resolve
the factual assertions, and rejected the plaintiff’s claim that
the matter was too urgent to wait for action by a lower court.
Below, one of the lawyers who filed the case explains the rea-
soning behind what might have been a landmark action.

By AMY POEHLING EDDY, president
Montana Trial Lawyers Association

O
n May 4, 2011, a team of Montana trial lawyers,
including Montana Trial Lawyers Association Past
Presidents Tom Beers, Elizabeth Best, Randy Bishop,

Jim Manley, and Greg Munro, and I filed a petition for origi-
nal jurisdiction directly with the Montana Supreme Court, ask-
ing the Court to enter judgment declaring that the State of
Montana holds the atmosphere in trust for the present and
future citizens of  Montana, and that the state has the affirma-
tive duty to protect and preserve the atmospheric trust, includ-
ing establishing and enforcing limitations on the levels of
greenhouse gas (GHG) emissions as necessary to mitigate
human-caused climate change. 

The petition was based on the ancient public trust doctrine,
which recognizes a government’s fiduciary obligation to pro-
tect critical natural resources. The Court ordered the state to
file a response, and ultimately denied original jurisdiction,
instead indicating the action should be initially filed with the
district court. The legal team is currently drafting a complaint
to be filed in district court, but this article will outline the legal
theories and proceedings to date.

The trial lawyers represented the petitioners without charge,
because of their belief that continuation of the present course
will be catastrophic for the planet their children and grandchil-
dren will inhabit, and the time for serious action is already
here. Most informed people are aware of global warming and
the long-term dangers. Few, however, are aware of the con-
cepts of “feedback loops” and “tipping point.”  Most of us
know that the human-caused planetary heating will raise the

Earth’s temperature. In addition, there is broad scientific con-
sensus about “feedback loops,” referring to the phenomenon of
climate heating causing secondary effects which will them-
selves cause more heating.  Examples include the melting of
the polar ice caps and the release of trapped methane gas
under thawing permafrost. As heat-reflecting polar icecaps
become heat-storing blue water, planet heating will accelerate.
As permafrost melts and releases trapped methane gas – a
greenhouse gas 23 times more potent than carbon dioxide –
planet heating will accelerate.  At some time in the future, the
interdependent heating cycles will reach a “tipping point,”
which is the point scientists identify as the heat level beyond
which humans will lose the ability to prevent further heating.
There is wide scientific consensus about feedback loops and
tipping points, but the exact date at which the tipping point
will occur is uncertain. However, the latest science indicates
this may be approaching at an earlier date than most people
realize. 

While the United States has some of the most comprehen-
sive environmental protection laws in the world, they are ill-
equipped to deal with modern environmental concerns, such as
climate change, that transcend patchwork regulatory schemes
and political discretion. Through invoking the public trust doc-
trine the inherent sovereign power of the government is trig-
gered. Upon a favorable ruling by the Montana Supreme
Court, only the issue of how, not whether, to protect the atmos-
pheric trust would be transferred to the Executive and
Legislative branches for important policy decisions to be
made.

Montana petitioners
The petitioners were 12 Montana youths, ranging in age

from 6 to 22, who had an immediate and direct interest in the
state’s current failure to regulate GHG emissions – despite the
state’s acknowledgement of the dire statewide consequences of
climate change. The petitioners included Kip Barhaugh, a pre-
med the University of Montana learning about the health-relat-
ed effects of climate change (as endorsed by the American
Medical Association); Emily Howell, an Earth and Planetary
Science student at Harvard College who has done field
research on mountain pine beetles; and John Thiebes, a
Montana State University student who is pursuing a degree in

COVER STORY
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Sustainable Foods and Bioenergy Systems with a focus on sus-
tainable crop production. Other petitioners alleged injury to
current recreational opportunities due to drought, wildfire, bee-
tle kill, and disappearing glaciers, as well as threatened eco-
nomic injury and health-related concerns. The current and
threatened injury to the petitioners’ recreational, health, prop-
erty, and civil rights is sufficient to satisfy standing under
Mont. Envtl. Information Center. v. Dept. of Envtl. Qual., 1999
MT 248, ¶45, 296 Mont. 207, 988 P.2d 1236.

The relevant scientific community is very clear about the
dire consequences this youngest generation will face if this
generation of leaders does not act:

Human-caused agents, principally CO2 from burning of
fossil fuels, have driven planet Earth out of energy balance
– more energy is coming in than is radiating back to space.
The climate system responds slowly, at least initially, to
such forces because the Earth contains over 2-mile deep
oceans and over 1-mile thick ice sheets that absorb much
of the CO2 we emit. As a result, today's changes in atmos-
pheric composition will be felt most by today’s young peo-
ple and the unborn, in other words, by people who have no
possibility of protecting their own rights and their future
well-being, and who currently depend on others who make
decisions today that have consequences over future
decades and centuries. “The Case for Young People and
Nature,” 2011.

Significantly, based on this scientific evidence, the
American Medical Association has taken a leading policy role
in highlighting the health-related effects of climate change on
vulnerable populations, including more asthma and respiratory
illnesses, more heat stroke and exhaustion, and exacerbation of
chronic diseases. The AMA has officially stated:

Ongoing global climate change is now widely accepted by
the majority of scientists, climatologists, and meteorolo-
gists, and human activity is accelerating this process. The
extent of climate change will depend on many factors;
most notably, changes in global greenhouse gas emissions.
Anthropogenic contributions to global climate change
exist, and the IPCC reports make a compelling case for
linkage between these events. The effects of global climate
change may be widespread, with impacts on ecosystems,
land composition, sea levels, weather patterns, and ice cov-
erage. The potential exists for devastating events with seri-
ous health implications, including extreme heat and cold
events, flooding and droughts, increases in vectors carrying
infectious diseases, and increases in air pollution. The
health effects from these events should be of concern to the
medical community and require action.

Original jurisdiction
The petitioners argued that the Montana Supreme Court had

original jurisdiction because: (1) the petition raised constitu-
tional issues of major statewide importance; (2) the case
involved purely legal questions of statutory and constitutional
construction; and (3) urgency or emergency factors made the

normal litigation and appeal process inadequate.  Mont. Const.
Art. VII, § 2; M.R.App. P. 14(4); The Confederated Salish and
Kootenai Tribes of the Flathead Reservation v. Stults, 2002
MT 280, ¶17, 312 Mont. 420, 59 P.3d 1093.  The petition
relied on undisputed acknowledgements by the state to demon-
strate original jurisdiction was appropriate. 

1.  Major statewide importance. The Montana
Department of Environmental Quality has expressly admitted
that climate change poses a statewide imminent and growing
threat to the lives and livelihood of the citizens of Montana:

While climate change is the ultimate global issue – with
every human being and every region on earth both con-
tributing to the problem and being impacted by it to one
degree or another – it does manifest itself in particular
ways in specific locales like Montana. During the past cen-
tury, the average temperature in Helena increased 1.3°F
and precipitation has decreased by up to 20 percent in
many parts of the state.

Over the next century, Montana’s climate may change
even more. In this region and state, concerns have been
expressed by scientists and conservationists over a range of
potential impacts, including:

� Glaciers melting and disappearing in Glacier National
Park and elsewhere in the Rocky Mountains.

� A potential decline in the northern Rockies snowpack
and stressed water supplies both for human use and cold-
water fish.

� Survival of ski areas receiving more rain and less snow,
drying of prairie potholes in eastern Montana and a con-
comitant decline in duck production.

� An increase in the frequency and intensity of wildfires
as forest habitats dry out, and perhaps a conversion of
existing forests to shrub and grasslands.

� Loss of wildlife habitat.

� Possible effects on human health from extreme heat
waves and expanding diseases like Western equine
encephalitis, West Nile virus, and malaria.

� Possible impacts on the availability of water for irrigat-
ed and dryland crop production alike.

Richard Opper, Director of the DEQ, has likewise acknowl-
edged: 

The changes taking place in our beautiful Glacier National
Park . . . are becoming symbolic of what lies ahead. When
Glacier was designated a national park 100 years ago, 150
glaciers glittered along its mountaintops. Only 27 remain
today and they all may be gone by the year 2022, should
current weather patterns continue. Perhaps more serious
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than the visual impact of melting glaciers are the deeper
environmental and economic problems associated with a
changing climate.

2.  Purely legal issue. In light of the state’s undisputed
acknowledgement of the problem, the petitioners argued that
the petition met the requirement that it only presents legal
issues. Existence of legal duties – whether the atmosphere is
subject to the public trust, and the state’s affirmative duty to
protect the trust resource – are questions of law. Monroe v.
Cogswell Agency, 2010 MT 134, ¶31, 356 Mont. 417, 234 P.3d
79; Dukes v. City of Missoula, 2005 MT 196, ¶ 11, 328 Mont.
155, 119 P.3d 61.  

3.  Urgency. Again relying on the state’s undisputed
acknowledgement of the problem, the petition demonstrated
that there is insufficient time to use ordinary litigation to
address the problem. The DEQ has specifically acknowledged
that, “[t]he stakes associated with projected changes in climate
are high,” and “[i]t is imperative that we all begin to do what
we can to address this crucial issue for our own sake and the
sake of the generations of Montanans to come.”  The state fur-
ther acknowledged “[s]cientists know with virtual certainty”
human activities are affecting the composition of the atmos-
phere by releasing large quantities of CO2 into the atmosphere
by burning fossil fuels, deforestation, land uses, and industrial
processes. The scientists the state refers to is the Intergovern-
mental Panel on Climate Change’s Fourth Assessment Report,
which was unequivocal about the dire consequence of human-
caused climate change. Those leading scientists have recently
issued an updated report related to this litigation:

Earth has experienced a huge range of climate states during
its history, but there has never been such a large rapid
increase of forces affecting climate as would occur with
burning of most fossil fuels this century.

Atmospheric CO2 is now at 390 ppm, and temperatures
have risen only 1.4°F (.8°C) over the last century. Yet
already we have had not only changes in weather, loss of
sea ice, and expanding subtropics, but we also have evi-
dence of the beginning of the slow feedbacks – melting of
tundra with release of methane, submarine release of
methane from sea-bed methane hydrates from sea water
temperature increases, and increasing ice mass loss from
Greenland and Antarctica have all been documented. That
these observed effects so far are small suggests that these
slow feedbacks may not be a major factor if maximum
global warming is only about 2°F (1°C) and then recedes.
But ice sheet disintegration and methane releases both have
the potential to be highly non-linear, that is, changes can be
slow until a tipping point is reached after which more rapid
change occurs. Thus, global warming of 1°C above the
1880-1920 mean, if maintained for long, is already close to
or into the “dangerous” zone. We do not know how long,
or how much higher we can remain above 350 ppm with-
out irreversibly triggering these slow feedbacks; what we
do know is that it is a gamble with immense stakes.

*     *     *
The carbon cycle is well understood. Recent calculations

by Hansen et al. show that reducing CO2 levels to 350
ppm or below is necessary to avoid triggering these feed-
backs and restore the Earth’s energy balance, and precisely
how fast we must reduce to reach the desired level. The
longer we wait to begin reductions, and the more emissions
grow in the interim, the worse odds we and future genera-
tions will face.

Climate change is the largest crisis humans have ever faced,
and despite our inherent psychological tendency to deny any-
thing we do not want to contemplate, we can no longer ration-
ally or reasonably deny the overwhelming scientific evidence
that we must act now to stop further travesty.

The urgency leading to the petition being filed was created
by the Legislature.  In 2005 Governor Schweitzer appointed
the Climate Change Action Committee (CCAC) to prepare a
Climate Change Action Plan to address the “profound conse-
quences that global warming could have on the economy, envi-
ronment, and quality of life in Montana.” The CCAC Action
Plan concluded that Montana has a rate nearly double the
national average of GHG emissions per capita, and recom-
mended a number of measures for Montana to reduce its emis-
sions of GHGs to 1990 levels by the year 2020. Some of the
recommendations required legislative action. 

Despite these recommendations, the Legislature prevented
the State from acting to regulate GHG emissions, despite legal
authority to do so. In 2009, after the EPA determined that
GHGs are a pollutant that must be regulated under the federal
Clean Air Act, the Montana Board of Environmental Review
(BER) initiated rulemaking proceedings for GHG emissions
under the Montana Clean Air Act. However, a legislative com-
mittee, the Environmental Quality Council, forced the BER to
terminate the GHG rulemaking.  The EQC reviews regulations
proposed by the DEQ. While the DEQ could have adopted the
rules despite the EQC’s objection, it recognized any adopted
rules would be ineffective for a minimum of two full years.  

Because it was undisputed that the Legislative and
Executive branches have shown that they view a response to
the climate crisis as a matter of political discretion, it became
clear that the state’s legal obligation would have to be decided
by the Judicial Branch.  In light of the pure legal question, the
clear constitutional duty, and the undisputed record, the peti-
tion was filed.  

The Montana Supreme Court ultimately ruled the litigation
needed to begin at the district court level, which is where a
complaint will now be filed.

The public trust doctrine
The public trust doctrine is an ancient legal mandate estab-

lishing a sovereign obligation in states to hold critical natural
resources in trust for the benefit of their citizens. “The theory
underlying [the public trust] doctrine can be traced from
Roman Law through Magna Carta to present day decisions.”
Montana Coalition for Stream Access, Inc. v. Curran, 210

More CLIMATE PETITION, Page 26
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L
itigation is usually a chivalrous exercise for a lawyer.
You are reasonable. You are polite. You compliment
your adversary before you begin fencing,” said Patrick

W. Begos, a partner in the firm of Begos Horgan & Brown,
with offices in New York and Connecticut, in an article for
GPSOLO magazine. But seizing stuff, he said, is not chival-
rous, but guerrilla warfare.

“You walk into your adversary’s home, or his place of busi-
ness, or his bank, and you walk away with something that is
his,” Mr. Begos wrote. “You cannot get more in-your-face than
that. There are few things in a litigator’s day that are as
momentous as seizing stuff.”

Mr. Begos, who specializes in commercial litigation, said
seizing stuff is like “going all-in in a poker game. There’s a
big reward, but a big risk.” Do it right, he said, and you’ve
taken control of the thing that you and your adversary are
fighting over. Do it wrong, and you could be liable to your
adversary.

There’s also the risk that the person whose stuff you’re tak-
ing will do something hot-headed, he noted.  “Before you
seize something, you need to know the rules and the bound-
aries. You need to know what resources you have on your side.

Here are points excerpted from his GPSOLO article about
the two aspects of seizure, in his own words.

Self-Help
The Uniform Commercial Code (UCC) allows a secured

creditor, in the event of default, to recover possession of the
collateral by self-help as long as it can be done without a
breach of the peace. You cannot hire a mercenary force to
storm the premises and remove resistance. Or, to quote from
the 1984 movie Repo Man, you should not say something like:
“You gonna give me my car, or do I gotta go to your house
and shove your dog’s head down the toilet?” 

You should not be tempted to consider the peace
unbreached as long as no fists have been thrown and no threats
have been made. Generally speaking, any time you enter the
debtor’s property without consent, you have breached the
peace. Walking into an empty house? Breach of the peace.
Impersonating a police officer to gain entry? Ditto.

“A secured party cannot absolve himself of UCC problems

for breaching the peace by hiring,
say, a repo man to do the work,” Mr.
Begos said. If the independent con-
tractor breaches the peace, the trend
is to hold the secured party responsi-
ble for the consequences.

If you do not think you can effectively engage in self-help
without breaching the peace, you may want to consider
announcing the intent to exercise self-help, Mr. Begos said.
“Think of it as a shot across your adversary’s bow. I once did
collection work for a client who sold very expensive computer
equipment. The client had a standard letter for defaulting cus-
tomers that said something like: ‘You are in default. We are
entitled to take possession of the equipment we sold you. We
will have a truck at your office next Tuesday at 10 a.m. Please
have the equipment packed and ready for us to pick up.’ Of
course, no one ever actually complied with those demands.
But they were nice reminders to the debtors that they could
end up losing equipment that might be mission-critical for
them.”

Self-help is wonderful when it happens, Mr. Begos said.
You may have won without the need for a lawsuit. But, he
noted, it is a rare thing. “This takes us to the more common
way of seizing stuff: the replevin action.”

Replevin
A replevin action seeks to determine which party has the

superior right to immediate possession of moveable collateral
(i.e. , stuff that can be seized), Mr. Begos said. The end result
of a successful replevin action is a judgment giving your client
possession of the property. Generally, the first step in a
replevin action is to seek a prejudgment remedy to take the
asset out of the defendant’s hands until the action is concluded.
Nothing says “I’m serious about this” more than having the
court order the property in question seized and held pending
judgment.

How does the seizure of stuff in a replevin action differ
from the seizure of stuff by self-help? The most important dif-
ference is that judges can do things that you cannot do, and
that includes giving orders to people who carry badges and
guns.

This is not to say that an order directing a marshal to seize
something is all you need – marshals generally are not going
to take it upon themselves to breach the peace. Rather, if the
defendant refuses to allow the marshal onto the premises, the

How to seize stuff

MANAGING YOUR PRACTICE

Lawyers share their practice tips
The Montana Lawyer continues a series of law-practice tips, many of them excerpted from “How to. . .” articles pre-
sented in the July/August 2010 edition of the ABA’s GPSOLO magazine. Other tips will be provided by members of
the State Bar of Montana. You can find the entire GPSOLO “How-to” issue with the full-length articles at www.ameri-
canbar.org/publications/gp_solo_magazine_home.html, click on “Browse Past Issues” and find the July/August 2010
edition.  More article excerpts will appear in the September Montana Lawyer.
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marshal will probably report to you that he was unable to
effect the seizure.

Now it becomes important to work closely with the mar-
shal, Mr. Begos instructed. This is because there is most likely
magic language that, when subscribed by the presiding judge,
will allow your marshal to enter the premises forcibly, perhaps
without notice, and seize the property in question. The marshal
knows that magic language and probably knows what judges
want to hear before they will utter the incantation. Of course,
the judge may refuse to do what you ask. Or, while you are
getting the power of entry issued and delivered into the mar-
shal’s hands, the defendant may move the asset.

Talking to the marshal early in the process can be extreme-
ly helpful for other reasons, too. “For example,” Mr. Begos
said, “I once had to seize a racehorse in New York. I had no
idea what the logistics were. I couldn’t imagine the marshal’s
office would know, but I called anyway. Well, it turns out that
there were several racetracks in that vicinity, and the marshals
seized horses all the time. They had a standard set of require-
ments. Rent a trailer to transport the horse. Hire a veterinarian

to examine the horse at the time of seizure. Pay to feed, stable,
and insure the horse. That phone call eliminated a whole host
of uncertainties.”

But before you go too far down the replevin road, make
sure you and your client are prepared for the expenses. The
marshal may earn a fee, which may be a percentage of what
the property is worth.  The marshal who seizes the property is
going to be holding it until final judgment; depending on the
asset, there might be storage and insurance costs. The marshal
may need to hire a specialist to assist in moving the property.
For example, when seizing an excavator, the marshal will
probably need to rent a truck and a trailer and to hire someone
who can load the excavator onto the trailer and drive it away.
The last thing you want to do is spend a lot of time, money,
and energy fighting over a prejudgment seizure only to learn,
after you win, that the client does not want to pay the costs
associated with victory.

A final word to the wise before you seek a prejudgment
replevin. Question your client closely and make very sure that
her claim is solid and her facts are accurate.  �

By P. Mars Scott

Mr. Scott, a Missoula attorney, is a
member of the State Bar’s Profession-
alism Committee and chair of the
Family Law Committee.

T
he last 30 years has seen the
public’s opinion of lawyers
plunge, and despite valiant

efforts to improve it, our profession
still experiences a severe public per-
ception crisis. 

According to a recent Gallup Poll, more than 40 percent of
Americans still believe that the honesty and ethical standards
of lawyers is low to very low (it was 41 percent in 1997).
Lawyers still rank less than congress (55 percent), and car
salespeople (51 percent), but 40 percent is nothing to brag
about when other honored professions have far better honesty
and ethical rankings. (The same poll lists nurses at 2 percent
for substandard ethics and honesty, doctors at 7 percent, and
the clergy at 10 percent). 

Let’s be honest, the public has lost confidence in the judicial
system. Most Americans hate lawyers. But let’s be more hon-
est. Most lawyers are fairly decent people who didn’t go to
law school to learn how to be the bane of society. It’s time
lawyers actually figure out how to regain the public’s trust.

DURING MOST OF American history, people trusted
lawyers, and the legal profession enjoyed considerable pres-
tige. In the 1830s, Alexis de Tocqueville stated: “As the
lawyers form the only enlightened class whom the people do
not mistrust, they are naturally called upon to occupy most of

the public stations.”  Would any-
one write the phrase today?  Why
the relatively sudden disconnect
between how lawyers use to be
perceived and how they are per-
ceived today? As a profession,
we’ve instituted professional rules
of conduct, established ethical
commissions, and written exten-
sively about how to disengage
from the zealous representation of
a client to an actual search for the

truth. But despite those efforts, lawyers are still disliked, not
trusted, and are perceived as greedy. Doctors make more
money than lawyers and yet they are not perceived as greedy. 

LEGAL PROFESSIONALISM commissions continue to
confirm unflattering, but unsurprising, opinions of the law and
lawyers. Lawsuits are often viewed as frivolous; criminal
defendants appear to escape justice by means of “technicali-
ties;” lawyers are thought to be uncivil and could care less
about honestly evaluating a dispute and reaching a just result
for their clients; class-action suits are viewed as only a means
to make lawyers rich; lawyers manipulate the legal system and
the truth; lawyers are unclear about what they will do for
clients and how much they will charge; the discovery process
is long, complex, confusing, and expensive; lawyers are only
interested in inflaming litigation or figuring how to make
money off the case; lawyers overstaff so they can charge more;
lawyers over-lawyer issues to inflate fees; and the tenor of
lawyer advertising is crass, unprofessional, targeted toward the
vulnerable people of our society, and is a poor way to tell a
good lawyer from a bad one.

COMMENTARY

Six ways to foster
public truspublic trus tt
in the legal system
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Part of our problem, of course, is the nature of the calling.
Of the traditional “learned professions” – medicine, theology,
and law – only law is adversarial by nature. Our jobs require
us to argue contrary positions. Strong feelings are aroused
when someone states a view contrary to our personal beliefs or
that is different from our understanding of the facts, especially
when one’s position will be publically affirmed by a court and
the other party will need to endure the consequences of losing
their arguments. But there has to be more to this equation than
just the machinations of our adversarial system.

IT MAY HAVE STARTED in earnest with the tobacco liti-
gation in the 1980s and 1990s. The public still remembers the
outrageous billions of dollars in fees garnered by the plaintiff’s
attorneys. Lawyers had the opportunity to be seen as protect-
ing the public against the evils of tobacco, but after the news
of their fees made headlines
around the world, their percep-
tion as knights in shining armor
was overshadowed by their
media descriptions as “greedy,
blood sucking vultures.” The
tobacco litigation had come on
the heels of Watergate where
most of the main players were
lawyers. For some, the O.J.
Simpson case in 1995 stood for
how a legal system could permit
a miscarriage of justice if you
had enough money to hire the
right lawyers to perform the right tricky antics at trial. And
now, the Casey Anthony verdict has the public calling for the
jurors’ heads.

For what?  Because they did their job as instructed by the
court? Trials are not the latest version of American Idol where
the public gets to vote for their favorite verdict. 

These real-life scenarios have been further exacerbated by
the popular culture. It is fashionable to portray lawyers in
movies as greedy (And Justice for All), incompetent and lazy
(The Verdict), incapable of telling the truth (Liar Liar), demon-
ic (Devil’s Advocate), blood sucking (Jurassic Park where
even the T-Rex couldn’t stand the taste of the lawyer and spits
him out), and lacking integrity and ethics (Body Heat and
Se7en). In The Star Chamber, a group of embittered judges
form a vigilante group to kill criminal defendants who escape
the criminal justice system through technicalities. John
Grisham’s popular novels consistently portray lawyers as
greedy, dishonest, and villainous. The shining lights in these
novels generally are law students, professors, lawyers working
for free, and any lawyer not yet tainted by the legal system.
The popular message is once a lawyer becomes part of the
despicable legal system, greed takes over because the lawyer
has learned how to use legal tricks to take undue advantage of
everyone else.

LAWYER ADVERTISING probably hasn’t helped the
legal profession’s image either, although it probably depends
upon the nature of the advertising as to whether it conjures a

negative connotation about lawyers. In general, lawyer adver-
tising has been viewed as lessening the sanctity of the law in
favor of comparing the practice of law to a business enterprise.

And then there’s our legal system. Are there so many laws,
rules, and regulations that nobody respects them anymore? Is
the adversarial nature of the legal profession so inherent with
forced conflict based on standards of care that we simply can’t
control it?  If lawyers do their jobs according to the rules, are
they always required to take unpleasant stands, such as asking
for sanctions and attorney’s fees at every simple infraction of
the rules? In short, are lawyers forced to be in a constant state
of agitation?  I think the answer is probably yes; our system is
now so complex and the standards of care so high that lawyers
don’t have much choice but to follow every legal and profes-
sional requirement if they are to not be sued for malpractice or
brought before an ethical commission. It’s like doctors con-

ducting too many tests to guard
against malpractice suits. 

Legal pleadings are written
according to the rules and case
law, and lawyers are compelled
to research every issue, analyze
every legal point, and ask every
possible discovery question,
often at great expense and
bewilderment to the clients.

WHAT ARE WE TO DO?

In a sense, it does seem hope-
less. It seems there is nothing to

do except bear the vexing burdens of the profession we have
chosen. The number of laws and judicial opinions will not
decrease, and our professional and ethical requirements will
not lessen, nor should they. Actions by the opposing side
sometimes warrant a request for sanctions, and sometimes a
strong response brief is necessary to counter a ruthless,
unfounded claim. And lawyer advertising isn’t going away.  

I have no answers, but I have six suggestions.

1.  First, lawyers need to make an honest, renewed com-

mitment to pro bono work so that all citizens have access

to justice.

The legal and judicial system belongs to the people of the
United States, not to the judges and lawyers. However, many
people are simply unable to afford the necessary legal services
to take care of their legal problems. National statistics indicate
that in three out of every five cases, one of the two parties is
unrepresented. We need to ensure all people have quality
access to their justice system, which is a monopoly, to resolve
their disputes. 

But we do need restrictions on how pro bono representation
works because, frankly, bono work can be exhausting and so
time-consuming that it can take away from a lawyer’s respon-
sibilities to his other clients, not to mention the reduction in
required cashflow to meet essential office overhead expenses.

One of the solutions is to embrace Montana’s new rules for
limited-scope representation, which take effect Oct. 1. These
rules allow attorneys to manage and control the nature of their

Because of things like the tobacco 
litigation, the Casey Anthony trial, and
movies, most Americans hate lawyers.
But most lawyers are decent people
who didn’t go to law school to learn
how to be the bane of society.
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pro bono commitments. Limited-scope representation lets an
attorney and the client contract for a specific service.  If it
involves some court action, at the end of the service, the attor-
ney files a notice to the court that the service has ended and
the attorney is relieved from further obligations to the client.
Thus, the attorney can get in, help out, get out, and not be
responsible for every aspect of the case. 

2.  Lawyers need to educate clients not only on the legal

process but the reasons why the process exists as it is.

In a recent edition of The Montana Lawyer, our State Bar of
Montana president, Joe Sullivan, expressed concern as to the
lack of the public’s understanding of how our government sys-
tem is structured, and why it works as it does.  He gave good
suggestions how to increase the public’s understanding of the
impact of the judicial system and administration of justice on
our society. I think most clients would like to know what
lawyers do and why they do it. After all, the system didn’t
evolve overnight. 

There is logic and reason as to why the current rules exist.
Lawyers should spend time discussing with their clients the
reasons for the rules and how those rules hopefully will lead to
a just outcome. 

3.  Discuss fees up front and estimate the cost at certain

stages of the proceedings.

Clients are cost-sensitive. Discuss fees and the costs at the
beginning of the case, and include in the discussion an
overview of the legal process, the issues you’ve identified, the

applicable law, what issues might need to be researched, and
an estimate of the time involved to complete certain tasks.

I know lawyers don’t want to be bound by an estimate, but
if lawyers stay in communication with their clients, and send
monthly billing statements, then it’s relatively easy to explain
to the client why the original fee and cost estimate may need
to be modified.

Also, limited-scope representation comes into play here too
because the attorney and the client can agree in advance which
issues will be handled by the attorney. The client can purchase
as much or as little legal advice as he wants by specifying the
lawyer’s responsibilities and paying for the services when they
are provided. Lawyers could also agree to perform services for
a reduced fee or a cost-only arrangement. Allowing attorneys
to unbundle legal services limits the scope of an attorney's
responsibility for a case and creates options for a new kind of
working relationship with people who cannot afford complete
legal services.   

4.  Treat the opposing party and attorney with respect.

I haven’t found anything negative about respecting another
person.  Respect is a positive force. However, it could be that
attorneys or their clients believe that they need to be disre-
spectful to the other side because it means they are tougher, or
smarter, or whatever. But if lawyers are disrespectful toward
their opponents or toward the court, lawyers are telling the
public that part of the profession is contemptible.  If every

TRUSTING THE SYSTEM, on Page 24
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A Lawyers’ Fund Board
founder is honored
Members of the board of
the Lawyers’ Fund for
Client Protection, at right,
honors Bigfork attorney
James Aiken, center in
white shirt, with a gift at
its July 12 meeting in
Helena. Mr. Aiken and
Lawyer’s Fund Board
member Denzil Young, of
Baker, are retiring from
the Board in this the
Board’s 35th anniversary
year. Mr. Aiken has been
a member of the Lawyers’ Fund since it was creat-
ed in 1976 and is a former chair. The other two
original members were Tom Keegan, holding gift,

and Bob Minto, who with Mr. Young attended the
July 12 meeting by conference call.  

SSTTAATTEE BBAARR  NNEEWWSS

May Board of Trustees meeting summary
The following is a summary of the minutes from the May 20-21
Board of Trustees quarterly meeting and annual long-range
planning meeting at Gallatin Gateway Inn.

PRESIDENT’S REPORT – Joe Sullivan
Chief Justice McGrath sent a personal letter of thanks to the

Bar for its support during the past legislative session.
Mr. Sullivan is providing a weekly review report to the

trustees and Executive Committee on current issues and areas
of interest to the Bar. 

Mr. Sullivan highlighted his attendance at the Northwest
Bar Association meeting in Salt Lake City on May 3.

ISSUES REQUIRING BOARD ACTION

� New Group Benefits trustee. Nominee Stanley Kaleczyc
with the Helena law firm of Browning Kaleczyc Berry &
Hoven was chosen by the Bar Board to be the new Group
Benefits trustee. Two other Bar members also were nominated.

� Restructure of Rule 1.18 of the Montana Rules of

Professional Conduct. The Montana Justice Foundation
requested that a working group consisting of members from
the Foundation’s board and the State Bar’s board be created to
make recommendations for revision of Rule 1.18 – Interest on
Lawyer Trust Accounts (IOLTA) Program. Joe Sullivan and
Tom Keegan volunteered to serve on the working group.

Members representing the Montana Justice Foundation are
Don MacIntyre and Amy Randall.

� Special Supreme Court report. A proposed version of the
special Bar financial report to the Court was amended and
approved by the Board. 

� State Bar bylaw revisions. The Board  amended the
bylaws by:

- Returning the language in Article III, Section 3(c) to its
original form.

- Adding new language in the “Executive session” rules in
Article III, Section 7 and Article V, Section 4. The new lan-
guage reads:

The Board of Trustees may hold closed or executive ses-
sions if the presiding officer determines that: (1) The mat-
ter(s) involves issues of individual privacy; or (2) The mat-
ter(s) involves litigation strategy. The presiding officer’s
determination may be overruled by a majority vote of the
full Board. The Board of Trustees may not take formal
action during executive/closed session.

� Draft closing-of-practice rule. A draft rule was presented
to the Board for review. The Montana Lawyer Assistance
Program working group will present a final version for the



Board’s approval during the September meeting.

� Law School faculty dues discount. The Board rejected a
request for a discount in dues for University of Montana Law
School professors, which would have required the creation of a
new membership category of the Bar. 

� 2012 Annual Meeting location. The proposed rotation
schedule for the Annual Meeting puts the 2012 meeting in
Billings. The Board approved the location.

AREA E REPORT – Ryan Rusche
Area E’s 17th Judicial District Bar Association hosted an

ethics/SAMI CLE in Glasgow in April. The Association con-
tinues to hold at least two meetings per year.

Area E will decrease to one trustee in the upcoming year,
due to population changes. 

YELLOWSTONE AREA BAR ASSOCIATION

The YABA holds monthly lunch meetings, with CLE, the
last Friday of every month and a monthly newsletter is sent to
all members via e-mail.  This year the CLEs included a SAMI
presentation on mental health and chemical dependency issues,
Yellowstone County Coroners’ investigations, the CASA pro-
gram, health-care risk management, the U.S. Department of
Justice, and a panel presentation by the 13th Judicial District
judges.  Following the monthly luncheons, the YABA CLE
committee presents low-cost CLE programs. This year the pro-
grams included consumer law, 9th Circuit panel, lien resolu-
tion, ALPS, real estate law, small-law-office management, and
family law topics. Social activities include the annual golf
tournament, a night at a Mustang’s baseball game, Oktoberfest,
and a St. Patrick’s Day party. 

YABA has an active mentoring program and pro bono com-
mittee.

The YABA’s annual turkey drive was held during the holi-
days to raise funds for the local food bank. The YABA also
made a contribution to the Montana Justice Foundation.

The YABA’s annual meeting was held on May 13 at the
Yellowstone Art Museum. The outgoing president, Victoria
Francis, turned the reins over to the new president, Jon Doak.

BUSINESS, ESTATES, TRUSTS, TAX & REAL PROPER-

TY LAW SECTON – Vicky Dunaway
The Legislature passed Senate Bill 377, sponsored by the

Section, into law. This bill made significant changes in the
probate code. 

DISPUTE RESOLUTION COMMITTEE – Mark Parker
The Section is extraordinarily active and has a very

informative website. The Committee sponsors periodic CLES,
summons support for regional and national efforts at refining
mediation and arbitration rules and policies.

FEDERAL PRACTICE SECTION – Pam Bailey
The Section’s Federal Practice CLE took place on March 11

in Helena. Presenters included Magistrate Judge Craig Shaffer
from Colorado; John Haried of the U.S. Department of Justice;
Magistrate Judges Keith Strong, Carolyn Ostby, and Jerry
Lynch; Chief U.S. Judge Rick Cebull; U.S. Judges Don
Molloy and Sam Haddon; Professor Laurie Levenson from
Loyola Law School; Beth Conley; Darlene DeMato; and Judge
Randy Smith from the 9th Circuit. 

LAW-RELATED EDUCATION COMMITTEE – Leslie
Halligan

The committee developed a new brochure on reclaiming
exempt funds and wage garnishment, is working on a brochure
on service of process, and is gathering feedback on the Guide
to Turning 18. The committee is examining distribution chan-
nels for these brochures, e.g. libraries, schools. Two MLSA
videos have been developed about service of process and
reclaiming exempt funds (both videos are on YouTube).

The Law School for Legislators was conducted. Legislator
feedback was positive. Plans are being developed for a booth
and presentation at the Montana Education Association
Teacher Convention in Missoula in October. The Committee
helped facilitate statewide Law Day acitivities in May.

TECHNOLOGY COMMITTEE – Ryan Rusche
In March and April, the Committee hosted webinars on

investigative tools for lawyers on the internet, social media,
and pdf security and metadata. 

This year, as in past years, some Committee members
attended the ABA Tech Show in an effort to stay current on
technology as it relates to the practice of law.

Committee members provide information to State Bar
members through the Committee’s web page, through
Committee-member authored articles in The Montana lawyer,
and through the Tech Brief e-mailings.

The Committee continues to review the technology core
competencies for lawyers. 

BOARD LONG-RANGE PLANNING SESSION

For the next eight hours following its quarterly meeting, the
Board held its annual long-range planning meeting. That ses-
sion included a discussion with Montana Supreme Court
Justices Mike McGrath, Patricia Cotter, and Mike Wheat. The
Board also heard three panel discussions from Montana attor-
neys regarding the practices of government attorneys, small
and solo practice attorneys, and large-firm attorneys.

THE NEXT MEETING of the Board of Trustees will be on Sept.

15 at the Red Lion Hotel in Kalispell.
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Missoula attorney left out of 2011 Deskbook
Active attorney Paul A. McCann was erroneously omit-

ted from the member directory in the 2011 Lawyers’
Deskbook & Directory. Mr. McCann has been a practicing
member of the Bar since 1980 and can be reached at the
following contact information:

Paul A. McCann, PO Box 9379, Missoula MT 59807

(406) 549-1879; (406) 829-6499

pmccannlaw@yahoo.com



About 58 percent of the 2,975 active attorneys in Montana
performed some level of pro bono legal work in 2010, accord-
ing to the latest Pro Bono Report issued by the state pro bono
coordinator’s office.

In the 2010 Pro Bono Survey,  1,736 attorneys residing in
the state submitted reports of pro bono activity.  They reported
104,686 pro bono hours providing services to persons of limit-
ed means or programs designed to assist people of limited
means.

Responses from another 250 out-of-state active-status attor-
neys showed that about 45 per of them engaged in pro bono
work in 2010. 

In addition and not included in the hours summarized
above, 772 incidents or 37,206 hours of free or reduced servic-
es in 2010 were given to charitable, religious, civic, communi-
ty, governmental, or education organizations. Those hours had
to further the groups’ organizational purposes, where payment
of fees would have greatly depleted their economic resources. 

Of those reporting, about 23 percent provided services to
the Montana Legal Services Association (its clients or one of

its programs); 21 percent provided services to a local or state
pro bono program; 20 percent provided services to a court-
based program; and 68 percent provided services to a self-
referred client. 

Family law continued to lead the categories of direct service
(43.8 percent). Non-profit (which also includes services to the
organization versus directly to individuals served by those
organizations) has declined and is currently reported at 25.1
percent. Criminal law, estate/end-of-life planning and land-
lord/tenant follow closely at approximately 19 percent.

Expansion of categories from previous years prevents
analysis of growth in certain categories, the report said.
“Overall, there is a substantial increase in direct-service
hours.”

The 512 active attorneys in Judicial District 13 (Billings
area) had the highest average number of pro bono or reduced
fee hours at 89 per lawyer. District  8 (Great Falls area with
228 attorneys) was second with 86 average hours. And
Judicial District 2 (Butte area) was third with 80 hours average
for its 89 attorneys.    �
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Members report 104,000 pro bono hours in 2010

SSTTAATTEE BBAARR  NNEEWWSS
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Items now playing
on the Bar’s website
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www.montanabar.org
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Three pilot programs were recent-
ly held for a new annual event enti-
tled “Celebrate the Law.” 

These programs – presented in
Billings, Missoula, and Helena
throughout June – were sponsored
by the local public libraries, the
Law-Related Education Committee
of the State Bar, and the Commission on Self-Represented
Litigants.  

The goal was to promote public knowledge of Montana’s
local courts and legal system, and to help the public gain
greater access to legal help. At each event, speakers addressed
the public about different legal topics, and there were law-
related handouts and written materials from the Bar available
as well.  A total of more than 60 Montanans attended.

In Helena, Judge Beda Lovitt spoke on small claims court,
Marie Connolly of the State Bar discussed how to find a
lawyer, District Judge Jeffrey Sherlock told what to consider in
representing oneself in court, City Judge Bob Wood spoke
about city court, and State Law Librarian Judy Meadows dis-

cussed how to find Montana legal
resources online. 

In Missoula, attorney Ed Higgins
discussed employment law, attorney
Beth Hayes spoke about landlord-
tenant law, attorney Gail Haviland
spoke on wills and estate planning,
and Betsy Griffing, the legal direc-

tor at Montana ACLU, discussed the Montana Constitution
and individuals’ rights. 

In Billings, District Judge Russell Fagg told what to expect
in court, Judge Pedro Hernandez spoke about small claims
court, State Law Librarian Judy Meadows discussed what to
consider if one is going to represent oneself, and Janice
Doggett from the State Bar explained how to find a lawyer. 

The State Bar thanks all the speakers for participating in
this event. In the future, this event will be held in conjunction
with Law Week in May. If you would like more information
about “Celebrate the Law,” or are interested in organizing this
event in your community next year, contact Brooke Redden at
bredden@montanabar.org. 

State Bar’s 2011 election slate is set,
members will receive ballots soon

‘Celebrate the Law’
is new annual event

for the public

Ballots for the 2011 election of State Bar officers and trustees were to be mailed
to Bar members on Aug. 8.  The completed ballots must be returned to the State Bar
postmarked on or before Aug. 30. They will be counted on Sept. 9.

The election is for two officer positions and seven trustee positions.  They are:

� PRESIDENT-ELECT. Billings attorney Pamela Bailey and Helena attorney
K. Paul Stahl are running in a rare contested election for the Bar leader position.  Mr.
Stahl is the current Bar secretary-treasurer, and Ms. Bailey is a Bar trustee.  You can
find their profiles in the June-July Montana Lawyer.

� SECRETARY-TREASURER. Billings attorney Mark Parker, a current Bar
trustee, is running uncontested for this position.

� AREA E TRUSTEE. Incumbent Ryan Rusche, a Wolf Point attorney, is
uncontested as he seeks re-election.

� AREA F TRUSTEE. In a four-way race for three trustee positions, two new-
comers are running with two incumbent trustees; all are Helena attorneys.  Board of
Trustees incumbents Tom Keegan and Bruce Spencer will compete with Luke Berger
and Monica Tranel for the three slots.

� AREA H TRUSTEE. As two Billings trustees, Pam Bailey and Mark Parker,
decline to run for re-election as trustees in order to seek officer positions, three
trustees seats are up for election this year.  Trustee incumbent Vicki Dunaway, a
Billings attorney, will face four election newcomers.  They are Joe Hardgrave, Burt
Hurwitz, Ross McLinden, and Monique Stafford, all Billings attorneys. 

� Annual Meeting program
& registration form

� Forms for volunteers to
request Bar committee
assignments

� Bar election ballots

� Upcoming CLEs & Bar
events calendar 

� The day’s Top Legal
News

� The latest Montana
Supreme Court orders

� Credit-card processing
for your law firm



August 11

State Bar Executive Committee meeting, 4 p.m.,

Missoula

Annual Meeting Committee conference call, noon

August 12

Past President's Committee meeting, 8:30 a.m., UM Law

School, Missoula

August 23

Technology Committee conference call, 10 a.m.

August 30

State Bar election ballots due back at State Bar office

September 5

Labor Day, State Bar offices closed

September 9

State Bar election ballots counted

September 14

State Bar Executive Committee meeting, 7 p.m., Kalispell

Meetings of Equal Justice Task Force, Commission on Self-

Represented Litigants, & Access to Justice Committee.

Separate meetings at 10 a.m.; joint meeting at 1 p.m., Red

Lion Hotel, Kalispell

September 15

State Bar Board of Trustees meeting, 8:30 a.m., Red Lion

Hotel, Kalispell

New Lawyers Section lunch meeting, noon, Red Lion

Hotel, Kalispell

September 15-16

State Bar Annual Meeting & CLEs, Red Lion Hotel,

Kalispell

September 16

Paralegal Section annual meeting & dinner, 5:30 p.m., Red

Lion Hotel, Kalispell

September 28

Legal Issues for Tax-Exempt Entities CLE, Billings

September 30

Annual Construction Law Institute, Bozeman

SSTTAATTEE BBAARR  CCAALLEENNDDAARR
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August 16 Teleconference,

Coordinating Legal Aspects of Estate Planning with Financial
Planning 1.50 CLE credits. Cannon, (800) 775-7654

August 16 Teleconference & web

Paralegal’s Guide to Incorporated Entities 1.0 CLE credits.

Institute for Paralegal Education, (800) 777-8707

August 19 Missoula – Ruby’s Inn

Preventing Harassment 3.0 CLE credits. State Professional

Development Center, (406) 444-3871

August 23 Missoula – County Courthouse

The Law, The Guardian & Preserving Your Own Mental Health
When Working with DN Cases 1.0 CLE credit, including 1.0

Ethics (SAMI) credit. 4th Judicial District Court, (406) 258-346

September 7 Webcast

The Art of Advocacy 3.35 CLE credits. Periaktos Productions,

(605) 787-7099

September 8 Missoula – Call sponsor for location

Recent Develepments in Employment Law 6.75 CLE credits.

Sterling Education Services, (715) 855-0495

September 10 Missoula – UM Law School

UM Football CLE 2.0 CLE credits (CLE topics will be available

at www.umt.edu/law after Aug. 15). See ad on Page 15

September 13 Miles City – Holiday Inn Express

Privacy & the Right to Know 6.50 CLE credits. State

Professional Development Center, (406) 444-3871

September 14-16 Missoula – UM Law School

Public Land Law Conference 10.0 CLE credits. Public Land &
Resources Law Review, (406) 243-6568

September 15-16 Kalispell – Red Lion Inn

State Bar Annual Meeting CLEs 10.50 total CLE credits,

including 2.50 Ethics credits, .50 of which meets SAMI require-

ment (see preview on Page 5)

September 16 Billings – Kelly Inn

Montana’s Wrongful Discharge Act 3.0 CLE credits. State

Professional Development Center, (406) 444-3871

September 10 Missoula – UM Law School

UM Football CLE 2.0 CLE credits (CLE topics will be available

at www.umt.edu/law after Aug. 15). See ad on Page 15

September 20 Teleconference

Disclaimers 1.50 CLE credits. Cannon, (800) 775-7654

September 9 Missoula – County Courthouse

The Law, The Guardian & The Children’s Advocacy Center
1.0 CLE credit. 4th Judicial District Court, (406) 258-3461

Advocacy Center Courthouse

September 28 Webcast

Impeach Justice Douglas 3.0 CLE credits, including 3.0

Ethics (no SAMI) credits. Periaktos Productions, (605) 787-

7099

September 28 Billings – Crowne Plaza Hotel

Representing & Managing Tax-Exempt Organizations 
6.50 CLE credits, including 1.25 Ethics (no SAMI) credits.

Nonprofit Law Section of State Bar, (406) 523-3863

September 28-29 Helena – Metcalf Building in Capitol Complex

Writing Administrative Rules of Montana 10.0 CLE credits.

State Professional Development Center, (406) 444-3871

September 29 Helena

Water Law Conference 10.50 CLE credits, including 1.0

Ethics (no SAMI) credit. Seminar Group, 206-463-4400

September 30 Helena – Metcalf Building in Capitol Complex

State Ethics Law 3.0 CLE credits, including 3.0 Ethics (no

SAMI) credits. State Professional Development Center, (406)

444-3871

Other web & phone CLEs for Montana credit
are:

� For the State Bar of Montana’s approved online
CLEs, go to www.montanabar.org and click CLE /
Online CLE Courses

� MTLA's SeminarWeb Live! Seminars at www.sem-
inarweblive.com/mt/index.cfm?showfullpage=1&eve
nt=showAppPage&pg=semwebCatalog&panel=bro
wseLive

� Lorman Education Services’ teleconferences at
www.lorman.com/teleconferences/

� The National Business Institute's live teleconfer-
ences at www.nbi-sems.com/Default.aspx/?
NavigationDataSource1=N:304

Upcoming CLE seminars for Montana lawyers
CLEs with Ethics & SAMI* credits
are noted with “Ethics” in boldface below
*Substance Abuse / Mental Impairment
5.0 Ethics credits required every 3 years – 1.0 of them must be
a SAMI credit.  See www.montanabar.org for SAMI updates.
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State Bar of Montana Bookstore
These Montana legal manuals and videos are for sale or rent via this mail-order catalog.  Other
Montana Bar-produced video seminars, are available for download to your computer on the Online
CLE catalog at www.montanabar.org.

LEGAL PUBLICATIONS

Montana Real Estate Transactions
2010, 360 pages, $180

Montana Citizens’ Guide to the
Courts
2010, 20 pages, print copy $10
Free download at www.montanabar.org

Montana Students’ Guide
to Turning 18
2008, 22 pages, CD $10

Free download at www.montanabar.org

Montana Probate Forms
2006, 288 pages

Book plus CD $150

Civil Jury Instructions
(MPI – MT Pattern Instructions)

1999 w/2003 Update, 400 pages

Book plus CD $200

Criminal Jury Instructions
New 2010 edition
650 pages, on editable CD only

CD $130

Handbook for Guardians &
Conservators
2005, 60 pages incl. 5 forms

Book plus CD $150

2011 Lawyers’ Deskbook & Directory
Book, $40

Mid-year update CD for 2011, $20

MT Family Law Form Book
2005, 93 pages incl. 26 forms

Book and CD $150

Public Discipline Under MT Rules

of Professional Conduct
2010, 192 pages annotated

CD $40

Public Information Flyers
tri-fold brochures, $10/bundle of 100

Client Bill of Rights 

Dispute Resolution

Divorce in Montana 

How Lawyers Set Their Fees

Purchasing Your Home

Renting a House or Apartment

Small Claims Court

After an Auto Accident

When You Need a Lawyer

Wills & Probate

Statute of Limitations Manual
1998, 95 pages w/2001 Update

Book $25 

Step-parent Adoption Forms
2003, 5 forms

Book $20

U.S. & Montana Constitutions
Pocket-sized booklet

$4 each

University of Montana Law Review

Subscribe at www.umt.edu/mlr

Public Lands Law Review

Subscribe at www.umt.edu/publicland

MONTANA CD/DVD
SEMINAR RENTALS

(Maximum self-study credits
is 5.0 per year)

2010 Annual Meeting CLEs
5 DVD set $150 plus $50 deposit

or separately for $35, plus $25 deposit

Includes written materials on CD

2010 Eminent Domain Update
5 DVD set $150 plus $50 deposit

or separately for $35, plus $25 deposit

Includes written materials on CD

2009 Substance Abuse/Mental
Impairment Presentation
1.0 SAMI credit

$35, plus $25 deposit

DVD, print materials included

2009 Criminal Law Ethics DVDs
6 DVDs may be rented as a set ($150 plus

$50 deposit) or separately ($35 each plus

$25 deposit)

1.  Do Not Reveal Your Client’s Perjury –

1.0 Ethics credit

2.  Fairness & Due Process in

Disciplinary Proceeding – 1.0

Ethics credit

3.  In Praise of the Guilty Project – .75

Ethics credit

4.  Loyalty Apocalypse – 1.25 Ethics

credits.

5.  Accountability for Prosecutorial &

Defense Attorney Misconduct – .75

Ethics credits

6. Common Dilemmas in Criminal Ethics

– 1.0 Ethics credit.

TO ORDER
To pay by check, please fill out the mail-in form below:

Send the item(s) circled above to:

Name ______________________________ Mailing Address _______________________________

Street Address _____________________________________City, State, Zip___________________

E-mail address__________________________________  Amount Enclosed ____________________

Mail order & check to: State Bar of Montana, PO Box 577, Helena MT 59624    

To pay by credit card, please see the online Bookstore at www.montanabar.org
(Payment must accompany all orders) 



State Bar of Montana members get 15% discount off all ABA publications.
Go to www.ababooks.org and enter the code PAB7EMTB when ordering.

Malpractice Prevention Ethics Series

6 DVDs may be rented as a set ($150 plus

$50 deposit) or separately ($35 each plus

$25 deposit) 

1. Malpractice Traps - 1.0 Ethics credit

2. Dancing in the Minefield:  Ethics in the

Electronic Era - 2.0  Ethics credits

3. The Ten C’s to Malpractice Prevention

- 1.0 Ethics credit

4. Malpractice and the Impaired Lawyer

- 1.0  Ethics/SAMI credit

5. Risk Evaluation from an Insurer’s

Perspective - 1.0 Ethics credit

6. The Impossible Happens: Your Client

Turns on You - 1.0  General CLE credit

FOR THE FOLLOWING:

Send 2 checks – one for $75 rental fee, one

for $25 security deposit

Consumer Law Series Phone CLEs –
Parts I, II, & III
3.0 CLE credits, 3-CD set

Surviving Credit Card Debt
5.0 CLE credits

2 DVDs, print materials on CD included

2007 Montana Ethics CLE, Butte
5.0 CLE credits, inc. 5.0 Ethics credits

Set of 4 DVDs, print materials included

FREE 16-CD ‘TRIAL GUIDES’ SET

With $50 refundable deposit

‘Facts Can’t Speak for Themselves’

No CLE credit

AUDIO CDS

Investigative Tools for Lawyers on
the  Internet - March 2011 webinar

$45 for CD

Social Media and Lawyers
April 2011 webinar

$45 for CD

7 CD set from Feb. 2011 CLE

Rules Update
Civil Procedure

Bankruptcy Court

Federal Civil Procedure

Federal Pleading Standards

Workers’ Compensation
Water Law

For sale at $50 per set
with written materials on separate CD

The following are
1-hour length, 1.0 CLE credit, $50 each

Written material included

� Primer on Understanding Tax
Returns (January 2011)
By Mars Scott

� Refresher on the Indian Child
Welfare Act (October 2010)
Phone CLE, 1 Self-study ‘Other” credit
$50, includes written material

� Tools to Help Manage Probates

� Guardianship & Conservatorship

� ADA Update

� Divorces Involving State
Retirement Accounts

� Using Discovery in Family Law
Cases

�What Every Attorney Needs to
Know About the HITECH Act (April
2010)

Two CDs
- Part I, General Overview
- Part II, Busines Associates and 

Agreements under HITECH

CLE MATERIALS
on CD or via e-mail, $35

CLE materials from 2011

A-TEAM APPROACH”:  ATTORNEY/PARALEGAL
PRACTICE TIPS – March, Missoula

E-Discovery Practice and Pitfalls

BEAT THE DEADLINE – May, Helena

BENCH-BAR CONFERENCE – February,
Bozeman

CLE & SKI – January, Big Sky

FAMILY LAW – March, Great Falls

FAMILY LAW – March, Billings

MEDICAL MARIJUANA UPDATE – March, Butte

NATURAL RESOURCE PERMITTING – April,
Helena

PRACTICAL PRACTICE TIPS – April, Missoula

REAL ESTATE UPDATE – February, Fairmont Hot
Springs

RULES UPDATE – February, Bozeman
(The audio recording is available on CD).  You can
purchase the entire set of 7 CDs, plus the material
for $150; or individual presentations and materials
for $35.

For a listings of topics for the CLEs
above, and to request CLE materi-

als from 2010 or earlier,
contact Gino Dunfee at 447-2206

For online CLE seminars, go to
www.montanabar.org

under “CLE”

Montana’s Lawyers Assistance Program Hotline

11--888888--338855--99111199
Call if you or a judge or attorney you know needs help

with stress and depression issues or drug or alcohol addiction





The Montana Supreme Court is
reviewing a set of Uniform Case Filing
Standards for the District Courts. The
standards were developed and endorsed
by the District Court Council and imple-
mented in all 56 District Courts.

In preparation for the implementation
of a set of court case-management tools,
the District Court Council is recom-
mending changes to the standards. If
approved, the changes would apply to
any case filed or reopened on or after
Jan. 1, 2006.

The Court sought public comments on
the proposed changes through July 22
and the order appeared at the State Bar
website.

The standards address procedures for
the following key events relative to the
maintenance of the court record in the
Office of the Clerk of Court: (1) OPEN-
ING of the case file; (2) CLOSING of
the case file; (3) REOPENING of the
case file; (4) designation of the case file

as INACTIVE; and (5) other procedures
based on a specific case type.

The following is a summary of the
key changes proposed.

� SET FOR REVIEW for cases that
are periodically reviewed by the court,
e.g., annual accounting reports by a con-
servator or personal representative.

� SUSPENDED for cases that can-
not proceed due to temporary circum-
stances outside the control of the court,
e.g., the filing of a writ of supervisory
control or bankruptcy stay.

� PENDING for criminal cases
where an information has been filed and
a summons or arrest warrant has been
issued, but the defendant has not
appeared on the charges.

� ACTIVE for criminal and juvenile
cases upon arraignment or appearance of

the defendant/youth, thereby, making a
clear distinction between a criminal or
juvenile case that is OPEN, i.e., case ini-
tiating documents have been filed with
the court and a summons or arrest war-
rant has been issued but the defendant
has not yet appeared.

The Montana Supreme Court announced on July 11 that
Beth McLaughlin is the new court administrator for the
Judicial Branch. She replaces Lois Menzies who retired at the
end of June.

Ms. McLaughlin has worked for the Judicial Branch as
Court Services director since 2002.  At that job, she managed
the transition of 300 county employees to state employment,
including the development of the first-ever Judicial Branch
pay and employment plan. She also managed the development
of the Court Help program, which has served more than
14,000 people in Montana, and the integration of statewide
Youth Court practices, including a single-statewide data sys-
tem. She also staffed several Judicial Branch projects aimed at
improving the system, such as the district court workload
study, the district court performance measurement project, and
the district court security project. 

Ms. McLaughlin was the Human
Resources director for the Montana
Department of Public Health &
Human Services from June 1997-
January 2002. From 1993-1997, she
was a personnel specialist for the
Montana Department of Family
Services.

After receiving her BA in
Journalism at the University of
Montana in 1990, Ms. McLaughlin
received a master’s in Public
Administration from UM in 1999.

As a state employee, she received a 1995 Governor’s
Excellence Award and a 2008 Judicial Branch Employee
Recognition Award.
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COURTS

New court administrator chosen for state

COURT ORDERS

Court appointments

Beth McLaughlin

On the State Bar website: www.montanabar.org

The Montana Supreme Court has
appointed the following persons to
Court commissions and other Court
groups:

� Judicial Standards Commission:

Missoula District Judge Edward
McLean was elected by other district
judges to be one of two district judge
members on the Commission, to serve
for a four-year term.

� District Court Council: District
Judge Dirk Sandefur was appointed to
a three-year term after he was nomi-
nated by the Montana Judges’
Association. He replaces District
Judge Katherine Curtis, whose term
expired.  District Judge John McKeon
and County Commissioner Jim Reno
were reappointed to new three-year
terms.

Court considering case-filing tools

Find another new order:
minor revisions in district court rules



attorney is debasing the other side, then
it’s axiomatic that the public will believe
that the entire profession is con-
temptible.  As Ralph Waldo Emerson
stated, “Men are respectable only as they
respect,” so the corollary is: if you are
disrespectful, then you will ultimately be
disrespected.  

If the words can be spoken in good
faith, what is wrong with telling our
clients that the opposing parties’ attorney
is to be respected and thought of as a
worthy advocate? 

5.  Customize the civil process to fit

the needs of the case.

The process for resolving disputes in
the legal system has gotten out of con-
trol. As recently quoted in the American
Bar Association Journal, the Institute for
the Advancement of the American Legal
System at the University of Denver finds
that there is a tremendous amount of
public dissatisfaction with the civil jus-
tice system. The Institute suggests draft-

ing procedural rules to fit
the needs of a case and
streamlining case-flow man-

agement. In other words, make the sys-
tem requirements proportionate to the
dispute.

One way to achieve these goals would
be to require at the beginning of a case
the immediate disclosure of all salient
documents so the real issues in the case
could start to be discerned and resources
devoted to getting to the heart of the
matter. Although this suggestion was
recently rejected by the Montana
Supreme Court’s Advisory Committee
on the Rules of Civil & Appellate
Procedure, it works in family law where
by statute both parties have an affirma-
tive duty to disclose all known assets
and liabilities at the beginning of the
case. After the parties exchange their
preliminary disclosure statements, they
then have a good understanding of what
assets and liabilities are not in dispute
and which ones to devote their resources
to resolving. This requirement has
reduced discovery costs because it
quickly focused the parties on the real
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The Montana Supreme Court on May 31 suspended Helena
attorney Darel A. Graves indefinitely on complaints that he
misserved a client in a number of ways.

Following a complaint served in September 2010 against
Graves, the Commission on Practice held a hearing on March
24, 2011, at which Graves testified on his own behalf. Graves
“is presently administratively suspended from the practice of
law for nonpayment of dues and noncompliance with
Continuing Legal Education requirements,” the May 31 Court
order said.

The Commission concluded that Graves:

� Violated Rule 1.1 of the Montana Rules of Professional
Conduct by failing to provide a client, Carol Fundak, with
competent representation.

� Violated Rule 1.7, MRPC, in that there was a significant
risk that his representation of Fundak would be materially lim-

ited by his own personal interests.

� Violated Rule 1.8(a), MRPC, in that he failed to get
Fundak's written consent to the essential terms of their transac-
tion and his role as a lawyer in the transaction, and in that the
terms of a Purchase and Sales Agreement between Graves and
Fundak were not fair and reasonable to Fundak. 

� Violated Rule 1.8(i), MRPC, in that he acquired a propri-
etary interest in property that was part of the subject matter of
Fundak’s bankruptcy case without disclosure and informed
consent.

� Violated Rule 3.3, MRPC, by knowingly making false
statements to the bankruptcy court and Rule 3.4(c), MRPC, by
knowingly disobeying his obligations under the rules of the
bankruptcy court.

Following recommendation by the Commission, the
Supreme Court set Graves’s indefinite suspension at no less
that seven months, and is requiring Graves to pay $400 to his
former client. He also must pay the cost of the disciplinary
proceedings. 

Lawyer improperly serves
client, receives suspension

DISCIPLINE

TRUSTING THE SYSTEM, from Page 12





Mont. 38, 47, 682 P.2d 163, 167 (1984).  The Romans recog-
nized: “The things which are naturally everybody’s are: air,
flowing water, the sea, and the sea-shore.” Caesar Flavius
Justinian, The Institutes of Justinian, Book II, Title I, Of the
Different Kind of Things (533). Likewise, under English com-
mon law, “There are some few things which . . . must still
unavoidably remain in common . . . .Such (among others) are
the elements of light, air, and water . . . .” Geer v. State of
Connecticut, 161 U.S. 519, 668 (1896) (citing William
Blackstone, 2 BL Comm. 14).  More than a century ago, the
U.S. Supreme Court recognized the public trust doctrine was
needed as a bulwark to protect resources too valuable to be dis-
posed of at the whim of the legislature:

The harbor of Chicago is of immense value to the people of
the state of Illinois . . . and the idea that its legislature can
deprive the state of control over its bed and waters, and
place the same in the hands of a private corporation – one
limited to transportation of passengers and freight between
distant points and the city – is a proposition that cannot be 
defended.

Illinois Central Railroad v. Illinois, 146 U.S. 387, 452-453
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CLIMATE PETITION, from Page 8

issues in the case.

6.  Lawyers need a public relations

effort.

Public relations may itself have a neg-
ative connotation, but there is no ques-
tion that the legal profession suffers
from poor PR. It seems that one reason
that our efforts to improve the image of
lawyers have failed is because lawyers
are only talking to each other about pro-
fessional standards, and not to the pub-
lic.

The public still has little awareness of
the good things lawyers do for society.
If we are to counter the popular negative
image of lawyers, we need to do it with
a real public relations program that illus-
trates the nature of the legal profession
and shows that it is giving something
back to society. We need press releases
and media exposure about the good
things lawyers do for communities,
clients, and the profession. 

It would take some thinking to come
up with ways to sincerely tout the merits
of the legal profession, but here are
some initial thoughts:

� The State Bar issues a press

release regarding the number of pro
bono hours spent by lawyers helping
people with their legal problems [see
article on Page 15].

� The State Bar donates money and
volunteer time to a non-legal worthy
cause, such as new playground
equipment for schools.

� The State Bar engages in commu-
nity service projects, such as clean-
ing up a riverfront or a public park.

� The Montana Supreme Court con-
tinues hearing oral arguments in ven-
ues around the state.

� The State Bar puts on free public
seminars about the Constitution, the
legal system, the roles of the branch-
es of government, etc.

� The State Bar’s members volun-
teer to help staff polling places on
Election Day.

� The State Bar mails care packages
to military service members.

� The State Bar’s members volun-
teer in public-school classrooms to
assist students who need extra help.

Admittedly, all of these efforts would
be time-consuming and administratively
challenging. It would take a dedicated
Bar committee to round up volunteers,
organize the events, carry out the proj-
ects, and issue the press releases. 

In a sense, there would need to be a
fundamental change in the actual mis-
sion of the local bar committees. There
might need to be a professional require-
ment that, periodically, lawyers must
engage in a bar-association sanctioned
public-service activity worthy of a press
release. It would also take lawyers think-
ing every day about how their actions
will be viewed and assessed by the pub-
lic. 

Radical thoughts?  Maybe, but to
date, nothing else has worked very well. 

THE AUTHOR WISHES to recognize
information found at http://law.jrank.org
/pages/18751/Lawyers-Popular-Percept-
ions.html in preparing this article.
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(1892); see also Geer, 161 U.S. at 534 (“[I]t is the duty of the
legislature to enact such laws as will best preserve the subject
of the trust, and secure its beneficial use in the future to the
people of the state.”).

Over time, courts have emphasized the flexibility of the
doctrine to meet changing societal concerns. “The public trust
by its very nature, does not remain fixed for all time, but must
conform to changing needs and circumstances.” In re Water
Use Permit Applications, 9 P.3d 409, 447 (Haw. 2000).
“Archaic judicial responses are not an answer to a modern
social problem. Rather, we perceive the public trust doctrine
not to be ‘fixed or static,’ but one to be ‘molded and extended
to meet changing conditions and needs of the public it was
created to benefit.’” Matthews v. Bay Head Improvement
Ass’n, 471 A.2d 355, 365 (N.J. 1984) (internal citations omit-
ted). “Since as early as 1821, the public trust doctrine has been
applied throughout the United States ‘as a flexible method for
judicial protection of public interests . . . .’”  Weden v. San
Juan County, 958 P.2d 273, 283 (Wash. 1998) (internal cita-
tions omitted).  These cases demonstrate the public trust doc-
trine is sufficiently broad in scope to apply to the issue pre-
sented.

The public trust doctrine is rooted deep within and through-
out Montana’s constitution and serves to protect all environ-
mental resources for future generations. Indeed, Curran cited
with approval a decision of the Minnesota Supreme Court
holding that the doctrine protects “public purposes which can-
not now be enumerated or even anticipated,” and that to limit

the public trust to a narrow test “would be a great wrong upon
the public for all time, the extent of which cannot, perhaps, be
now even anticipated....” Curran, 210 Mont. at 50-51, 682
P.2d at 169 (quoting Lamprey v. State (Metcalf), 53 N.W. 1139,
1143 (1893)).

With these constitutional obligations specifically in mind,
the Montana Legislature adopted the Montana Environmental
Policy Act.  MEPA recognized the state had a “continuing
responsibility” “to use all practical means consistent with other
considerations of state policy . . . so that the state may fulfill
the responsibilities of each generation as trustee of the envi-
ronment for succeeding generations.”  Mont. Code Ann. §75-
1-103(2) (emphasis added).

Like other natural assets protected by the public trust, the
atmosphere is a fundamental natural resource necessary for our
very survival. As team member Jim Manley put it, the atmos-
phere is “the brain” upon which all other planetary systems
rely.

[I]t is only logical that the public trust should protect the
atmosphere and all other natural resources that are vital to
the people and society at large. No one could seriously
argue that the air is not a resource of “special character”
that serves purposes “in which the whole people are inter-
ested.” Atmospheric health is essential to all facets of civi-
lization and human survival. 

Mary Christina Wood, “Advancing The Sovereign Trust Of



Cathy J. Kahnle recently opened a general practice and civil
litigation law firm in Seeley Lake. Ms. Kahnle’s practice has
concentrated on civil litigation in state and federal courts for
23 years, including work in aviation, products liability, med-
ical and legal malpractice, telecommunication, construction
disputes, social security disability, commercial contract dis-
putes, personal injury, and auto negligence. She joined the
State Bar of Montana in 1996.

Tamara J. Driscoll is the new associate general counsel for
The Bill & Melinda Gates Foundation in Seattle. Ms. Driscoll
was raised in Helena. She received her bachelor’s degree from
the University of Notre Dame, and her law degree from the
University of Montana School of Law. Previously she served
as counsel for World Vision, one of the world’s largest interna-
tional humanitarian aid and relief organizations.

The American Bankruptcy
Institute recently appointed
James H. Cossitt of Kalispell
as co-chair of the ABI’s Ethics &
Professional Compensation
Committee. Mr. Cossitt is also
chair of the American
Bankruptcy Institute’s Best
Practices Working Group. A
graduate of Iowa State
University, Mr. Cossitt received
his law degree from the
University of Iowa College of
Law in 1986. He became board
certified in consumer bankruptcy
in 1995 and business bankruptcy
in 2005, by the American Board
of Certification. After practicing
law and serving as a bankruptcy
trustee in central Iowa, he estab-
lished a private practice in
Kalispell in 1999. 
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NEWS ABOUT MEMBERS

Government To Safeguard The Environment For Present And
Future Generations (Part I): Ecological Realism And The Need
For A Paradigm Shift,” 39 Envtl. L. 43 , 80-81 (2009).

National movement
The Montana petition was part of a coordinated national

effort, and is only one of many judicial and administrative
actions filed simultaneously in all 50 states.  The effort was
spearheaded by a group of teenagers who, concluding they had
little political or economic power, turned to the Judicial
Branch to protect their future from the worst effects of the cli-
mate crisis. Young people across the world organized more
than 125 iMatter Marches on May 8, 2011, in conjunction with
the filing of the petitions. This is the largest ever youth-led
action against climate change, and was started by Alec Loorz
when he was 13 (more about this movement can be found at
www.iMatterMarch.org).  It was Alec’s message that resonated
with the team of trial attorneys in Montana – his generation,
the generation that will be most hurt by climate change, is
counting on our leaders to protect their future, and those lead-

ers aren’t doing anything about it.
As eloquently stated by of the world’s leading climate sci-

entists on the impacts of global warming caused principally by
CO2 emissions from the burning of fossil fuels:

It is a matter of morality – a matter of intergenerational
justice. The blame, if we fail to stand up and demand a
change of course, will fall on us, the current generation of
adults. Our parents honestly did not know that their actions
could harm future generations. We, the current generation,
can only pretend that we did not know.

Trial lawyers devote their careers to protecting people and
the environment in the pursuit of justice. At this moment in
time, there could be no greater calling than for trial lawyers
across this country to devote their time, perspective and litiga-
tion expertise to this effort, and we hope more attorneys here
in Montana will do the same.

AMY POEHLING EDDY is a Kalispell attorney.



Alex George, former 
State Bar president

Missoula attorney Alex George, 73,
died of pancreatic cancer on July 11.

He was born to Greek immigrants.
After completing college in three years at
the University of Montana,  Mr. George
had the distinction of being the youngest
certified public accountant in Montana. After graduating law
school in Missoula in 1962, he was also the youngest lawyer
in the state.

Mr. George was a commissioned officer in the U.S. Army.
After artillery operations at an Army base, he was transferred
to the Judge Advocate General’s Corps where his law career
began. As an attorney, he served as a captain at the Fifth Army
headquarters in Chicago.

In 1966, he returned to Missoula to open his law practice. It
was the same year he met his bride, Penny. 

Mr. George served as president of the State Bar of Montana,
the Western Montana Bar Association, Missoula Rotary, the
Missoula Symphony, and was district governor of AHEPA. He
was a tax attorney and mentored many young lawyers around
Montana.  “Although he relished situations in which he single-
handedly negotiated against national corporations, he most
enjoyed working with local clients,” his obituary said. He
organized more than 40 charities and nonprofit organizations
and always had time for clients whether or not they could
afford services. 

Mr. George was most proud of his two sons, Andrew, an
attorney who practiced law with him, and  Stephen, who com-
pleted his MD in May. 

Along with others, Mr. George established the Greek
Orthodox Church of Annunciation in Missoula more than 50
years ago. He devoted much of his life to the well being of the
church community. 

Mr. George is survived by his wife and sons.

Bob Kelleher, Butte attorney
Montana attorney and political activist

Robert C. “Bob” Kelleher died in Billings
on May 29 at age 88.

Born in Oak Park, Ill., on March 30,
1923, Mr. Kelleher grew up in south
Chicago. He graduated from Mount
Carmel College in Niagara Falls, Ontario,
in 1945 and later earned a juris doctorate

in 1950 from Catholic University in Washington, D.C.  In
1953, Mr. Kelleher received a Ford Foundation grant to study
for one year at Harvard Law School. 

Mr. Kelleher opened Kelleher Law Office in Billings in
1958. In 1990, he left that law practice to his son Robert
Kelleher Jr. and moved to Butte, where he continued to prac-
tice law until very recently.

While studying in D.C., Bob met and married Geraldine
DeBacker in 1949. They moved to Billings in 1952, where

they raised six children before divorcing in 1975. He later
married Cheryl Higgins; they divorced in 1995 and have one
son.

Mr. Kelleher served in the U.S. Army Reserve, starting as
an artillery officer and retiring as a colonel in military intelli-
gence. He attended  Army Intelligence School from 1958 to
1962 and graduated from the U.S. Army War College in 1972.

As a 40-year member of Alcoholics Anonymous, he was
known as “Blessed Bob,” because of the support he provided
to fellow members. He was a devoted Catholic and recently
completed training to become a Definitely Promised Member
of Secular Order of Discalced Carmelites.

In Montana, Mr. Kelleher was best known as an iconoclas-
tic politician who advocated for the rights of minorities, the
poor, the unborn, and the disenfranchised. Though he ran for
office 16 times, he was only elected to the 1972 Montana
Constitutional Convention, where he proposed creating a uni-
cameral legislature and outlawing discrimination against gay
people. He later promoted a parliamentary form of govern-
ment.

Mr. Kelleher is survived by five sons and two daughters.

Other deaths
� Gena Davy, a legal secretary who worked for the Lewis &
Clark County Attorney’s Office for the past 20 years, died
from lung cancer on May 31 at age 73.

� Marie Schaff, 83, a long-time legal secretary in Billings,
died July 13.   She worked for the law firm Brown, Davis &
Hanson, then for Coleman, Jameson & Lamey, which later
became Crowley, Haughey, Hanson, Toole & Deitrich, where
she remained for the next 35 years.
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CLASSIFIEDS
CLASSIFIEDS POLICY: Minimum
charge of $60 for all ads.  Ads over 50
words charged at $1.20 per word.
Send classified ads to The Montana
Lawyer magazine, PO Box 577,
Helena MT 59624 or e-mail to
cwood@montanabar.org. Include
billing address. Deadline for the
September issue is Aug. 15. Call (406)
447-2200 for information.

ATTORNEY POSITIONS

ATTORNEY: A growing Helena law firm
seeks to hire a litigation lawyer with 3
or more years of experience. A success-
ful applicant must have courtroom trial
experience and be licensed to practice,
or eligible to become licensed to prac-
tice, in Montana. Please submit your
letter of application and resume to
McMahon, Wall & Hubley PLLC, Attn.:
Mike McMahon, 212 North Rodney St.,
Helena MT 59601. All applications will
be kept confidential.

ATTORNEY: Southwestern Montana 
practitioner seeking attorney for general
practice assignments. 2-5 years experi-
ence preferred. New graduates may
apply. Please send letter of application,
references, resume, transcript, and writ-
ing sample to W.G. Gilbert, III, PO Box
345, Dillon MT 59725. All applications
confidential. Open until filled.

DEPUTY YELLOWSTONE COUNTY

ATTORNEY: $48,000 / year. Contact
Yellowstone County Human Resources
for more information.  www.co.yellow-
stone.mt.gov/human_resources/

PROSECUTOR: City of Bozeman seeks
an individual with a strong work ethic
who desires a busy and challenging
work environment.  Full-time career
position w/excellent benefits. Criminal
law experienced preferred. $52,022 to
$61,202 per year, depending on qualifi-
cations. Apply by 5 p.m on Aug. 22.  To
apply contact Bozeman Job Service at
(406) 582-9200. See full announcement
at www.bozeman.net/Departments-
(1)/Human-Resources/-Departments-
(1)-Human-Resources-Jobs.

ATTORNEY POSITIONS SOUGHT

WINNING APPEALS: Let me handle 
your criminal appeals. Harvard BA,
Hastings JD. Thirty-six years experi-
ence. Contact me, Jon Ellingson at
jonelling@gmail.com or (406) 546-
9084.

THE BRIEF WRITER, ESQ.: 

University of Washington Law School
graduate with seven years experience
performing investigation, legal research,
and writing. Available for court appear-
ances and depositions. Pleadings experi-
ence in federal, state, and administrative
courts.  Access to Westlaw and state law
library.  For competitive rates, call
Genet McCann, Esq. (406) 443-8107 or
e-mail thebriefwriter@gmail.com.

BUSY PRACTICE? I can help. Former 
MSC law clerk and UM Law honors
graduate available for all types of con-
tract work, including legal/factual
research, brief writing, court/depo
appearances, pre/post trial jury investi-
gations, and document review. For more
information, visit www.meguirelaw.com;
e-mail robin@meguirelaw.com; or call
(406) 442-8317.

LEGAL ASSISTANTS

EXPERIENCED PARALEGAL / 

LEGAL ASSISTANT: Halverson &
Mahlen PC, a civil defense law firm
specializing in insurance defense, per-
sonal injury, construction defect litiga-
tion and corporate litigation seeks a
full-time paralegal/legal assistant with
5-10 years of experience. Additional
information regarding the firm is avail-
able at www.hglaw.net. The successful
candidate should be familiar with
Montana state and Federal Rules of
Civil Procedure and have experience
drafting discovery and pleadings;
preparing and coordinating trial
exhibits; reviewing and summarizing
medical records and other documents;
preparing memoranda and Jury Verdict
Research reports; and drafting corre-
spondence. All candidates should be
proficient with current transcription or

dictation systems and computer pro-
grams including Word, WordPerfect,
Excel, and Adobe Acrobat. Impeccable
word processing and oral communica-
tion skills are required. The firm offers
a starting salary of $17/hr., depending
on experience, along with 401k, health,
and dental coverage. Please forward a
resume, cover letter, and references by
e-mail only to tmahlen@hglaw.net, attn.
Tom Mahlen. All applications held in
confidence.

LITIGATION PARALEGAL: Exciting
career opportunity is available for a
dedicated professional interested in con-
tributing to the continued growth and
expansion of one of Montana’s largest
and oldest law firms. Crowley Fleck
PLLP recently became the name of the
firm formed by the combination of
Crowley, Haughey, Hanson, Toole &
Dietrich PLLP and Fleck, Mather &
Strutz Ltd.  The firm is renowned in the
legal community as a premier law firm,
expanding over the last several years
from one office in Billings to seven
offices located throughout Montana and
North Dakota. There is an immediate
opening for a full-time litigation parale-
gal position in our Billings office.  This
is a professional position responsible to
assist attorneys with litigation support.
Candidates must have good technical
and interpersonal communication skills.
Education and/or experience in litiga-
tion paralegal duties is preferred. The
firm offers a full benefit package,
including health, disability and life
insurance; flexible benefit plan; paid
time off beginning with 130 hours per
full calendar year worked; and a gener-
ous retirement plan sponsored by com-
pany contributions. Our law firm
encourages and supports ongoing per-
sonal professional development to
enable employees to further their
knowledge and skills in the legal arena.
Please send resumes to Cindy
Kratochvil, Human Resources Director,
PO Box 2529, Billings MT 59103-
2529.  No phone calls please.

LEGAL SECRETARY:  Helena litigation
firm seeks full-time legal secretary to
provide support services to attorneys.
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Legal experience and good organiza-
tional skills required. Salary and bene-
fits DOE. Send letter of interest and
resume to: Lamb & Carey Law, 2601
Broadway, Helena MT 59601 or call
(406) 457-1100 for e-mail address.   

LEGAL RESEARCH
 & SUPPORT SERVICES

CONSERVE YOUR ENERGY for your
clients and opposing counsel. I write
concise, convincing briefs for a living.
Well-versed in Montana tort law; two
decades of experience in bankruptcy
matters; a quick study in other disci-
plines. Admitted in Montana and
Massachusetts (AV-rated). Excellent
local references. mdenevi@bresnan.net.
(406) 541-0416.  

PROCESS SERVICE: Johanan R. 
Lorentzen, owner, Trustworthy Process
Service, 73200 Coldwater Lane, Arlee
MT 59821;  (406) 437-2710; e-mail:
JohananLorentzen@yahoo.com

OFFICE SPACE / SHARE

BILLINGS: Office sharing.  Full service
office share available, with two attor-
neys, in Downtown  Billings.  Nice
offices. Comfortable.  Conference room.
Economic.  Phone  (406) 248-5611 or e-
mail brucelee@wtp.net.

CONSULTANTS & EXPERTS
LLC / INSURANCE CONSULTANT:

Retired property/casualty insurance risk
manager with 25 years experience in the
financial services industry.  I have expe-
rience with mergers and acquisitions
insurance issues, complex insurance
claims litigation involving multi-million
dollar settlements, and insurance con-
tract review and negotiation of policy
terms.  I am available to assist with
claims strategy, provide expert witness
testimony for depositions or trial and
other insurance-related projects.
Attorney references provided upon
request.  Margo Hickman, Livingston,
Montana.  (406) 222-7267 or (708) 989-
2378 (cell).  Mhick1444@mac.com.

MEDICAL/LEGAL CONSULTANT:

Internal medicine / gastroenterology:
Theodore W. Bohlman, M.D. Licensed,
Board Certified IM/GI.  Record Review

and medical expert testimony. Contact:
208-841-0035, tedbohlman@me.com

BANKING EXPERT:  34 years banking 
experience. Expert banking services
including documentation review, work-
out negotiation assistance, settlement
assistance, credit restructure, expert wit-
ness, preparation and/or evaluation of
borrowers' and lenders' positions.
Expert testimony provided for deposi-
tions and trials.  Attorney references
provided upon request.  Michael F.
Richards, Bozeman MT (406) 581-
8797; mrichards_59730@yahoo.com.

CERTIFIED COMPUTER EXAMIN-

ER: Forensic analysis of computers,
hard drives, CD/DVD media, floppy
disks, cell phones, PDAs, and any other
digital storage devices. Civil, criminal,
interoffice, or personal cases welcome.
Certified by the International Society of
Forensic Computer Examiners. Contact
James Andrew Holmes, CCE, AtaDatA
LLC at (406) 498-5193, jaholmes@ata-
data.info, or  www.atadata.biz.

COMPUTER FORENSICS, DATA

RECOVERY, E-DISCOVERY:

Retrieval and examination of computer
and electronically stored evidence by an
internationally recognized computer
forensics practitioner.  Certified by the
International Association of Computer
Investigative Specialists (IACIS) as a
Certified Forensic Computer Examiner.
More than 15 years of experience.
Qualified as an expert in Montana and
United States District Courts. Practice
limited to civil and administrative mat-
ters. Preliminary review, general advice,
and technical questions are complimen-
tary.  Jimmy Weg, CFCE, Weg
Computer Forensics LLC, 512 S.
Roberts, Helena MT 59601; (406) 449-
0565 (evenings); jimmyweg@yahoo
.com; www.wegcomputerforensics.com

FORENSIC ENGINEERING:  

Registered professional engineer with
over 20 years experience specializing in
construction dispute resolution, structur-
al and road distress determination,
ground settlement/groundwater, con-
struction materials, and slope stability
issues.  Exceptional writing and oral
skills.  Contact Michael A. Dworsky,
PE, MBA; Missoula, Mont.; (406) 543-
3100 x3 or (406) 544-3435.  References
available.  Web site: www.orioneng.net

FORENSIC DOCUMENT EXAMIN-

ER: Trained by the U.S. Secret Service
and U.S. Postal Inspection Crime Lab.
Retired from the Eugene, Ore., P.D.
Qualified in state and federal courts.
Certified by the American Board of
forensic Document Examiners. Full-
service laboratory for handwriting, ink
and paper comparisons. Contact Jim
Green, Eugene, Ore.;  (888) 485-0832.
Web site at www.documentexa-
miner.info. 

BAD FAITH EXPERT WITNESS:

David B. Huss, JD, CPCU & ARM.  30
years insurance claims and law experi-
ence.  Former insurance adjuster and
defense counsel.  (425) 776-7386. 

INVESTIGATORS

INVESTIGATIONS & IMMIGRATION 

CONSULTING: 37 years investigative
experience with U.S. Immigration
Service, INTERPOL, and as private
investigator. President of the MT PI
Association. Criminal, fraud, back-
ground, loss prevention, domestic,
workers’ compensation, discrimination
and sexual harassment, asset location,
real estate, surveillance, record search-
es, immigration consulting. Donald M.
Whitney, Orion International Corp., 
PO Box 9658, Helena MT 59604. (406)
458-8796 / 7. 

INVESTIGATIONS, SURVEILLANCE

& LOCATES: Professional and
affordable, private investigations led by
29-year Great Falls Police Captain
Bryan Lockerby.  FBI National
Academy graduate.  Surveillance, state-
ments, and more. Database for locating
subjects. (No criminal defense work.)
Cover entire state. Lighthouse
Investigations LLC, PO Box 3443,
Great Falls MT 59403; (406) 899-8782;
www.lighthouseinvestigations.net.

EVICTIONS

EVICTIONS LAWYER: We do hundreds
of evictions statewide. Send your land-
lord clients to us. We’ll respect your
“ownership” of their other business.
Call for price list. Hess-Homeier Law
Firm, (406) 549-9611, thesshomeier@
msn.com. See website at www.mon-
tanaevictions.com.
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