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PRESIDENT’S MESSAGE

Lead the public in service
Lawyers as a balm in a sorely hurting world

Shane Vannatta

I expect to pass through life but once.  If therefore, there be
any kindness I can show, or any good thing I can do to any
fellow being, let me do it now, and not defer or neglect it,
as I shall not pass this way again. – William Penn

M
om, I want to go to law school and become a
lawyer!” I blurted over the phone.  It was the last
quarter of my junior year, and the journalism

classes weren’t interesting me anymore. I was fascinated
by constitutional law, wholly unready to enter the job mar-
ket, and thought going to law school
would buy me three more years to
figure things out.

There was a long pause on the
other end of the line.  “Are you sure
you don’t want to just get out and
get a job?” my mother inquired. To
her credit, she was simply expressing
the anxiety of any parent wondering
when her son would be gainfully
employed and self-supporting.

“But Mom, lawyers help people!”
I responded, incredulous that she wouldn’t be thrilled to
have a lawyer in the family. After all, she had always said
that she wanted her four boys to become a doctor, a den-
tist, a plumber and a lawyer. (She wanted to cover all her
bases in old age.)  I’m the only one who listened.

When I uttered those words more than 22 years ago, I
had no idea what a lawyer did. I simply knew that lawyers
were in the business of helping people, and I had a desire
to serve.

INDEED, WE ARE a profession that helps people. We
work daily to resolve the pain, disputes, and injuries of our
clients. They rely upon us to be trusted advisors, advo-
cates, confidants, and counselors. We mediate and litigate
the problems of the world.  

Most unique about our profession is that we put the
interests of our client first. Yes, we may accept money for
this work – a wage, payment for our time, or a fixed or
contingency fee, but the chief objective of our practice is
the interests of our client. No other profession has a core
mandate requiring its members to place the interests of

others above their own – not doctors, nor accountants, nor
architects.

Additionally, no other profession or group of people has
the unique training and skill-set we have. We bring organi-
zation, consideration, common sense, and order to prob-
lems.  Although we may have widely different opinions
about how problems should be resolved, we are committed
to settling them within the rule of law. In a world where
facts, civility and reason seem to have gone out of fashion
in politics and public discourse, this is no small commit-

ment.
With this mandate and training,

lawyers are uniquely qualified to
serve as a healing balm in a sorely
hurting world.  We have the calling
and tools . . . we now just need the
initiative to lead the public in serv-
ice.

SO I SHARE WITH YOU the
William Penn quote above.  How
often are you presented with extraor-

dinary opportunities to effectuate positive change . . . to
serve?  How many times have you said “no”?

I believe in the power of one lawyer to make a differ-
ence. One lawyer trying to bring light to a little corner can,
when magnified by many individual efforts, brighten the
entire world.

For example, you need look no further than the award
winners at our Annual Meeting last month in Kalispell
[find more about them in the September Montana Lawyer].
These attorneys answered the call, and so we recognized
them with the Jameson Award (Sherri Matteucci), the
Karla Gray Equal Justice Award (Judges Krueger and
Larson), the Neil Haight Pro Bono Award (Jason Holden
and Gary Connelley), and numerous Distinguished Service
Awards. Our own Joe Sullivan, my predecessor, is a fine
example of an individual working tirelessly and traveling
broadly to promote our association and the interests of jus-
tice. He set the bar high for me and for other State Bar
presidents to come.

For examples, you need look no
further than the award winners
at our Annual Meeting last
month in Kalispell. These attor-
neys answered the call.

More PRESIDENT’S MESSAGE, Page 13
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The Bar’s new officers and trustees
As the ballots cast by State Bar of Montana members were

counted on Sept. 9, the State Bar lost two incumbents and
gained two new officers and four new trustees.  The election
winners were:

President: Shane Vannatta. Actually, Mr. Vannatta an
attorney with Worden, Thane law firm in Missoula was elected
president-elect last year, and automatically became president
in September [see his first President’s Message on Page 4].
The Montana Lawyer will feature a profile of Mr. Vannatta in
the November edition, complete with his goals for the State
Bar of Montana in the coming year.

Mr. Vannatta replaces Joe Sullivan, who is now immediate
past president and new chair of the Past President’s
Committee.

President-elect: Pam Bailey. Ms.
Bailey, of Billings, has been a State Bar
trustee for the past 13 years and a member
of the Bar’s Professionalism Committee.
She grew up in Pennsylvania and graduat-
ed from Duquesne University School of
Law in Pittsburgh. In 1982 she moved to
Montana to be staff attorney for the Office
of Disability Adjudication & Review of
Social Security. In 1987, she opened her
own law practice, now limiting it to clients involved in Social
Security disability appeals. She is a past president of the
Yellowstone Area Bar Association, current president of the
Billings Studio Theatre board, a board member for Job
Connections Inc., and also is admitted to the Pennsylvania Bar
Association. 

Ms. Bailey defeated Bar Secretary-Treasurer K. Paul Stahl
of Helena in a rare contested election for the presidency. To
run, Mr. Stahl had to give up his secretary-treasurer’s  posi-
tion, for which he earned the Bar’s Distinguished Service
Award.

Secretary-treasurer: Mark D. Parker.
Mr. Parker, a Billings attorney and State

Bar trustee, was unopposed in the election
to fill Paul Stahl’s seat. Mr. Parker was
born in Billings, “in the hospital room
next to the one my mother was born in,”
he said. He was an undergraduate at the
University of Montana and received his
law degree from the University of San
Diego in 1980.  Admitted in Montana,
California and Nevada, he practices civil, criminal, and family
law litigation with the Billings law firm of Parker, Heitz &

Cosgrove.
Mr. Parker and his wife Carlene have two grown children,

Monica and Stan. He spends spare time hunting, fishing, fund-
raising for public radio, and driving his Polaris Ranger around.
He still remembers where he was when he heard Jerry Garcia
died, he said.

New trustee: Monica Tranel. Ms.
Tranel grew up on a ranch in eastern
Montana and graduated from Gonzaga
University and Rutgers University School
of Law. She worked as a law clerk in state
court in Philadelphia, and in federal dis-
trict court in Montana. She was a staff
attorney at the Montana Public Service
Commission from 2001 through 2005,
focusing on telecommunications law,
where she received the Governor’s award for excellence in
service. She then went to Washington, D.C., to serve as leg-
islative counsel to Sen. Conrad Burns, thereafter returning to
Montana where she entered private law practice in Helena.

Ms. Tranel’s practice focuses on telecommunications, water
law, oil and gas, general administrative law, human rights
issues, and general business matters. She has represented her
clients in arbitration proceedings, before state agencies and
licensing boards, before the Montana Human Rights Commis-
sion, in state and federal district court trials, and in appeals
before the Montana Supreme Court and the 9th Circuit Court
of Appeals.

Ms. Tranel is also an Olympian. She competed in rowing in
the 1996 Olympics in the women’s eight, and rowed the single
for the U.S. in the 2000 Olympics in Sydney. She was named a
lifetime member of Vesper Boat Club in Philadelphia for win-
ning World Championship gold in 1995 in Tampere, Finland,
and is the only woman to represent the U.S. in both in the
eight and the single in the Olympic Games.

Ms. Tranel is married and has two daughters. 

New trustee: Ross McLinden. Mr.
McLinden grew up in Richey, a Montana
town of approximately 200 people. After
playing basketball for a year for the
Montana Tech Orediggers in Butte, he
transferred to MSU-Billings, eventually
graduating cum laude with a degree in
psychology. Prior to attending law school,
he utilized his psychology degree by
working for the Yellowstone Boys & Girls
Ranch, and in the Billings Clinic psychiatric ward.

In 2005, Mr. McLinden began attending Gonzaga

BAR’S 2011 ELECTION RESULTS



The government of Cuba is asking for
American lawyers’ help in improving the
Cuban legal system, and the State Bar of
Montana will oblige, if it can put togeth-
er a Montana delegation to travel to the
island.

Professionals Abroad, a division of
Academic Travel Abroad, is helping
Montana organize a delegation to visit
Cuba early next year to research that
country’s legal system. The Cubans are
requiring a minimum of seven Montana
lawyers in such a delegation (available
slots for lawyers’ spouses and other fam-
ily members are still being worked out).

The week-long trip probably will
occur in February or March 2012, said
State Bar Executive Director Chris
Manos, and Montana attorneys or judges
interested in joining the delegation
should apply to the State Bar by Dec. 1.

A participant must pay about $4,000
that will cover airfare between Miami
and Havana, group transportation, meet-
ings, accommodations in double-occu-
pancy rooms, most meals, and essential-
ly all other costs associated with partici-
pation while in Cuba. Delegates also

will have to pay for their own
airfare from Montana to
Miami. There is an option to
add a 3-day visit to Cuba’s
Matanzas Province for another
$950.

Expenses associated with
this program may be tax
deductible as an ordinary and

necessary business expense. It is sug-
gested that you consult with a tax advi-
sor to determine if tax deductibility is
applicable to you. 

The ABA is encouraging smaller state
bar associations to set up delegations to
anwer Cuba’s request for assistance.  At
last spring’s meeting of Cuba’s congress,
the government set in motion major
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University School of Law. While there, he interned with the
U.S. Attorney’s Office in Spokane. In 2008, Mr. McLinden
graduated magna cum laude from law school, receiving awards
in his Legal Research & Writing class, his Property class, and
his Oil & Gas class.

After helping his family with the 2008 harvest season in
eastern Montana, Mr. McLinden joined the Moulton
Bellingham law firm in Billings, where he practices primarily
in the firm’s litigation department. He is a member of
Yellowstone Area Bar Association and the ABA. He is also a
member of the Billings-West Rotary Club, on the board of
directors for the Billings Studio Theater, and was appointed to
serve on the Professionalism Committee of the State Bar of
Montana in 2009.

New trustee: Monique P. Stafford.
Ms. Stafford is an associate in the
Litigation Department in the Billings
office of the Crowley Fleck law firm. She
received her juris doctorate in 2007 from
the University of Montana School of Law.
While in law school, she was the captain
of the law school’s Relay for Life team
and vice magister of Phi Delta Phi, the
legal fraternity. She received her bachelor
of arts degree in English and Sociology from UM.

She was admitted to practice in Montana and the U.S.
District Court for Montana in 2007; her practice focuses on
civil litigation, including insurance defense and some commer-
cial litigation. She is a member of the Montana Defense Trial
Lawyers Association.

New trustee: Luke Berger. Mr.
Berger grew up in Dillon and attended
Carroll College in Helena for his under-
graduate degree. After graduating from
Carroll, he volunteered for a year with
AmeriCorps in Baltimore. He attended
law school at the University of Montana
and served as the Student Bar Association
president his third year. After graduation,
Mr. Berger clerked for Justices Morris,
Warner, and Cotter at the Montana Supreme Court. 

Mr. Berger currently works for the Helena City Attorney’s
Office, prosecuting in municipal and district courts.  He
became involved with the State Bar while addressing student
concerns as the president of the Student Bar Association at
UM, and most recently while serving on the New Lawyers’
Section Board of Trustees. 

Board chair re-elected: Randy Snyder. Bigfork
attorney Randy Snyder, who has been chair of the State Bar
Board of Trustees for the past year, was re-elected by the
Board to be chair for another year.

Trustee Bruce Spencer of Helena is the only Board incum-
bent to lose his seat in the election.  Two new trustee candi-
dates who were defeated in the election were Joe Hardgrave
and Burt Hurwitz, both Billings attorneys. 

�

Montana lawyers’ chance to travel to Cuba
Cubans seek legal help
from State Bar members;
openings for 2012 trip

More CUBA VISIT, Page 13
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The
Legislature’s

lawyers

By Robert Stutz, former chief legal counsel
of the Montana Legislature

M
ost Montanans have a general understanding of how
the Legislature works. Some Montanans become
directly involved with the Legislature by contacting

their legislators to support or oppose a bill or attending a leg-
islative hearing. Few Montanans, however, are familiar with
the nuts and bolts of the bill-drafting process that turns the
ideas legislators bring to Helena into the bills that are intro-
duced, heard, debated, and voted on during the legislative ses-
sion.

Why might you be interested in the legislative bill drafting
process? How might insight into this process be useful to your
practice as a Montana attorney?

During this past session, when I was the chief legal counsel
for the Montana Legislature, there were 2,246 bill drafts
requested and 1,179 bills introduced. Some requested bill
drafts were never drafted and some drafted bills were never
introduced, so the number of bill drafts that actually went
through a legal review falls between those two numbers. In
addition, two other attorneys on the legislative staff performed
the legal review of bills that I drafted or that arrived during a
time of particularly intense submission. The totals this past
session were somewhat lower than the averages of the previ-
ous four legislative sessions – 2,384 bill draft requests and
1,403 introduced bills. The 2011 session had more than 100
bill drafts with legal or constitutional concerns noted during
drafting.

Your interest in the process may be longstanding if you rep-
resent interest groups seeking to assist legislators during the
bill-drafting stage. Perhaps during the 2011 session your inter-
est was piqued about how bills were crafted. Maybe your
interest is specific to a particular bill and the history of the bill
prior to its introduction.

Whatever the basis for your interest, a general understand-
ing of this past session’s bill-drafting process may be helpful

to your practice of law. This article overviews the structure of
the staff of the Legislative Branch, summarizes the bill draft-
ing process, and describes the environment in which the leg-
islative branch’s staff worked during this past session’s bill
drafting process. This article provides my perspective on the
process and does not reflect the views of anyone else.

Structure of the Legislative Branch
The Legislative Branch administration is divided into three

divisions: Audit, Fiscal, and Services. The Legislative Services
Division is responsible for the bill-drafting process as well as
the administrative, legal, research, and technical support of the
Legislature. The division is overseen by the Legislative
Council, which, like all legislative committees overseeing the
administration of the branch, is bipartisan and bicameral. The
Legislative Fiscal Division participates in the drafting of fiscal
bills, sometimes taking the lead role, and provides fiscal fore-
casting and other fiscal work for the Legislature. The division
is overseen by the Legislative Finance Committee. The
Legislative Audit Division performs audit functions after laws
are enacted and is infrequently involved in the bill-drafting
process. The division is overseen by the Legislative Audit
Committee.

The Legal Services Office is one of several offices within
the Legislative Services Division. This past session its staff
comprised nine attorneys and three technical editors [the cur-
rent Legal Services Office director is attorney Todd Everts].
The attorneys provide the legal support work for the
Legislature and the legislative branch offices, serve as lead
committee staff members during the legislative session, pro-
vide support to committees during the legislative interim, and
draft bills assigned to them. The technical editors review bill
drafts for consistency and drafting issues. Other offices within
the Legislative Services Division provide the administrative,
research (including bill drafting, committee staffing, and issue
analysis), and technical support for the Legislature.The same
bill-drafting process is followed whether an attorney or a
research analyst drafts the bill.

COVER STORY

Their place and their challenges
in the bill-drafting process
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The functions of the three divisions of the Legislative
Branch and the different offices within the Legislative Services
Division are, of course, much more diverse than overviewed
here. In my experience, Legislative Branch employees were
dedicated public servants who worked hard to provide impar-
tial professional services under the extraordinary conditions
required by our biennial legislative calendar. The staff was
innovative in providing services to legislators; this past ses-
sion, for example, they organized staff contact teams within
specific budget and policy areas (education, public safety, jus-
tice, etc.) comprised of staff from across all three divisions,
identifying specific individuals that legislators could contact
for information about any budget and policy area.

Bill-drafting process
The bill drafting process for the 2011 session was similar to

the process used in other recent sessions. It is an administra-
tive process that is generally referenced only in §5-11-112,
MCA. Article V, section 11 of the Montana Constitution,
regarding introduced bills, but does not apply to bill drafts.
The process is internal to the Legislative Branch and is gov-
erned by legislative rules (in particular, Joint Rules 40-40 and
40-50) and practice. The process is also described in training
materials for legislators and Legislative Branch staff and in the
Bill Drafting Manual, a bound handbook that is updated each
session to provide a uniform process for bill drafting. Some of
these resources are available online, and at the end of this arti-
cle the web addresses for those resources are provided.

Bill draft workflow
Prior to its introduction a bill’s text must be drafted in a

standardized format. The legislator who requested the drafting
of bills is the “requester” of the bill draft. A legislative com-
mittee that proposed a bill draft or a state agencythat sought
permission from a legislative committee to propose a bill draft
is the “by request of” entity. Most bill draft requests are
accompanied by a “bill draft request” form commonly called a
“blue sheet.” The deadlines for the submission of different
types of bill draft requests and the limitations on the number
of requests are established by legislative rules.

The blue sheet is a simple form with spaces for identifying
who requested a bill draft, noting when the draft request was
submitted, describing the request, and providing contact infor-
mation for the requester or for another individual (such as
another legislator, a citizen or private entity, or an interest
group representative) who should be contacted about the draft-
ing of the bill. Sometimes documents are attached to the blue

sheet that convey the purpose or substance of the request: e-
mails from constituents, statutes from Montana or elsewhere,
bills from previous sessions, proposed draft bill text, etc.
Often, however, there was only a summary of the purpose of
the request, to be fleshed out during the bill-drafting process.
A legislator could request a bill draft with a very broad pur-
pose (e.g., “revise adoption statutes”) as a placeholder so the
substance could be decided later, so long as at least one gener-
al subject was identifiable within the request.

The bill draft request was submitted for processing to the
executive director of Legislative Services. The request was
given a unique “LC” number and assigned to a legislative staff
“drafter” who shepherded the draft until the bill was intro-

duced. A majority of drafters were
researcher analysts, non-attorneys
with particular experience within
specific subject areas but who
could draft bills within any subject
area. Legislative branch attorneys
also drafted bills and provided legal
opinions to legislators or branch
staff during the bill drafting
process. The information from the
blue sheet was entered into a data-
base, the general subject areas of

the bill draft was identified, and a coversheet was printed with
checklists to assist during the bill drafting process.

As the bill was drafted it went through a series of reviews
by the drafter, legal counsel, technical editors, text processors,
and the executive director, each of whom approved the draft
before it proceeded to the next stage of review. If a draft
required significant revision it was redrafted and, after revi-
sion, went through an identical “redo” process. The coversheet
has an area for drafter notes, which often extended to the back
of the coversheet or to additional documents within the file. It
also contains a checklist that reminded the bill drafter to con-
sider common issues like constitutional conformity, cross-ref-
erences to other parts of the code, and the fiscal or local gov-
ernment impact.

Moving through the stages of review prior to text process-
ing, the comments and changes to a bill draft short of a redo
were typically made manually, not electronically. This process
reflected both the historical practice and the requirements of a
custom-built WordPerfect document management system that
accommodated electronic changes only at specific points in the
process. The system also automated the publication of status
information about both bill drafts and bills through the LAWS
database, available through http://laws.leg.mt.gov/laws11
/law0203w$.startup. The LAWS system provided real-time
information to the public about the status of bills, a useful fea-
ture for attorneys interested in knowing which legislative
staffer had the current version of a bill draft.

The legal-review stage
During the legal-review stage of bill drafting, the time

available for review of each bill draft sometimes averaged sev-
eral minutes during the height of the review process, when
dozens of bill drafts required review every day. A particularly

The time available for review of each bill draft sometimes aver-
aged several minutes during the height of the review process,
when dozens of bill drafts required review every day. A
lengthy bill draft  with numerous potential or actual legal
issues could bottleneck the  process.
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lengthy bill draft (some were hundreds of pages) or a bill draft
with numerous potential or actual legal issues could bottleneck
the bill-drafting process.

The primary purpose of the legal review, however, was to
ensure that requesting legislators were informed of legal issues
that might arise during the legislative process, not to ensure
that a bill was drafted with no legal issues. This meant that
that bill drafts with significant, identifiable legal issues cleared
legal review if the requesting legislator was aware of those
issues. In addition, because the legislative process does not,
and never has, required routine legal review of bill amend-
ments, legislative amendments could, and often did, introduce
legal issues that were never subject to a legal review.

The final stages of the bill draft-
ing process converted the bill draft
into the format used for introduced
bills, which was then submitted to
the executive director for approval.
If approved, the bill draft was avail-
able for introduction by its sponsor,
who could be a different legislator
than the requester. Once introduced,
the bill drafting process ended and
the legislative process began.

Junque files
The collection of documents associated with a specific bill

draft – the coversheet, blue sheet, documents attached to the
blue sheet, drafts of the bill, and documents attached during
the drafting of the bill – is kept together as the “junque” file.
The name of this file has no particular meaning; it is simply
the file with all the materials maintained by staff during the
bill-drafting process. The origin of the spelling of “junque” is
lost to history.

The existence of junque files was little known outside the
Legislative Branch staff prior to the 2011 session. That such a
file exists for each bill draft request makes sense; information
relating to the drafting of a bill must be collected somewhere
to ensure that the bill is drafted in accordance with the desires
of the legislator. Although the junque files are public docu-
ments, in previous sessions they were infrequently accessed by
anyone outside the legislative staff.

The 2011 session was different. Some junque files were
scrutinized for insight into decisions legislators made during
the drafting process. Others were presented during legislative
hearings where legislators were questioned about the advice
they received during the bill drafting process. Numerous
requests for information about junque files resulted in a refine-
ment of the handling, tracking, and production practices for
these files to ensure that interested parties could access the
files without unnecessary delay.

In hindsight, it is not surprising to me that these public doc-
uments would be of interest to individuals tracking specific
bills. At the time, however, it was unexpected that junque files
would become the subject of public discussion at a number of
hearings. In previous sessions, the language and impact of the
bills, but not the process of bill drafting, was the primary sub-
ject of discussions. In this session, the bill-drafting process

was much discussed. I believe that this heightened attention to
junque files will persist in future sessions.

Bill-drafting environment
The Legislative Branch staff faced a unique work environ-

ment leading up to the 2011session. There were significant
staffing changes in the summer and fall of 2010, and there was
a lawsuit against the Legislature that was dismissed only two
business days before the session began. Those challenges were
unprecedented but, given their unique nature, will likely not be
repeated in future sessions.

From a legal perspective, the biggest challenge was the per-
centage of bill draft requests that raised legal questions about

settled constitutional law. Drafts that sought to limit the
authority of the federal government contradicted caselaw
regarding the Supremacy Clause, the Commerce Clause, or
other provisions in the U.S. Constitution. Some drafts cited the
9th Amendment (regarding rights “retained by the people”)
and 10th Amendment (regarding powers “reserved to the
States respectively, or to the people”) to the U.S. Constitution
as an authority even when it was unclear how the text of those
amendments applied.Other constitutional issues arose under
the Montana Constitution.

Legislators have the prerogative to request and sponsor bills
with potential or actual constitutional issues. Would a bill draft
that subjected federal law to Montana oversight violate the
Supremacy Clause? In one instance, when I opined that it
would, I was told, “Well, that’s your opinion!” Implicit in the
response, of course, was the legislator’s opinion that long-
standing Supremacy Clause caselaw remained unsettled.

Constitutional issues arise every legislative session, but the
nature and the number of constitutional issues this session was
surprising. Bills are drafted to reflect the perspectives of the
requesting legislators. This past session, some legislators
sought bills with controversial or provocative legal premises.
The legislative staff did a good job of identifying the legal
concerns resulting from those requests, discussing the con-
cerns with the requesting legislators, documenting those con-
cerns in the junque files.

Bills with legal or constitutional concerns required signifi-
cantly more work during the bill-drafting stage than similar
bills with no such concerns. Staff attempts to assist legislators
in the preparation of bill drafts that would stand up to legal
scrutiny were often unsuccessful. The unresolved constitution-
al concerns not only were cited in opposition to bills during
legislative hearings, but also were sometimes referenced when
a bill was vetoed. This past session there were 78 vetoed bills,

It was surprising that “junque files” would become the subject
of public discussion at hearings in the 2011 session. In previ-
ous sessions, the language and impact of bills, not the process
of bill drafting, was the primary subject of discussions. In this
session, the bill-drafting process was much discussed.



Several rule changes adopted earlier this year by the
Montana Supreme Court took effect on Oct. 1, and some new
standards take effect on Nov. 1.

In addition to the Oct. 1 suspension of recent new privacy
protections for court documents – see Court order on Page 23
– the following rule revisions were in effect on Oct. 1. See the
Court orders and rules on the home page at www.mon-
tanabar.org

� Changes to the Montana Rules of Professional
Conduct.
Order No. AF 09-0688 – March 16, 2011

These rule changes encourage limited-scope representation
in Montana.

� Changes to the Montana Rules of Civil Procedure 
Order No. AF 07-0157 – March 16, 2011

These rule changes also encourage limited-scope representa-
tion in Montana. 

� Amended Rules of Appellate Procedure
Order No. AF 07-0016 – April 26, 2011

The revised rule deal with:
� The time allowed for filing a cross-appeal, and a time

within which a ruling on a M. R. Civ. P. 60(b) motion may be
appealed.
� Appointment of appellate mediators.
� A certificate of service with all transcripts file with the

court, and allowing the Clerk of Court to charge appellants in
civil cases for the mailing costs of returning the record to the
district court.

� Service of transcripts on county attorneys in certain
types of cases. 
� The redaction of confidential personal information, and

elimination of the redaction requirement in appendices. 
� The type and color of recycled paper, and a ban on plas-

tic-coated tabs.
� The word or page limit for reply briefs in cases with

multiple appellees or cross-appeals. 
� Filing of  certain copies of briefs, and of a separately-

bound appendix.

� Revisions to the Montana Rules of Civil Procedure
Order No. AF07-0157 – April 26, 2011

The Supreme Court’s Advisory Commission on the Rules of
Civil & Appellate Procedure submitted to the Court a compre-
hensive set of proposed revisions to bring the Rules more
closely in line with the current Federal Rules of Civil
Procedure and would make the Rules better organized, more
readable, and more workable. The main substantive
changes it proposed were in Rules 5.1 and 5.2, 11, 23, 26,
28(c), 58(e), and 62.  The Court adopted “the great majority of
the changes proposed.”  The Court also made its own
substantial changes to some Rules; among those, adopting
Rules 4.1 and 4.2 to encourage limited scope representation in
Montana.

To go into effect Nov. 1 are:
� District court case-filing standard revisions
No. AF 07-0110  – July 19, 2011

Following a letter to the Court from court-rules publishing
company CompuLaw,  the Uniform District Court Rules
Commission recommended that changes be made to Uniform
District Court Rule 2 for purposes of clarification. Minor
changes were made in wording about filing briefs.

�
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Take note: New rules
in effect Oct. 1, Nov. 1

compared with an average of 11 during the previous four leg-
islative sessions. The total number of bills that became law
(enrolled bills minus vetoed bills) was 507 this past session,
well below the average for the previous four legislative ses-
sions of 659. Thus, the constitutional issues present in many
bills may have impacted both the efficiency of the bill-drafting
process and the effectiveness of the legislative process, at least
as measured by the number of bills that became law.

During the 2011 session the bill-drafting process was sub-
ject to scrutiny to a degree unseen during previous sessions.
The process will continue to evolve, and the legislative process
will always require a system similar to the current one to
transform legislators’ ideas into their bills. Junque files will
continue to evolve, too, but the purpose of those files will
remain the same.

ROBERT STUTZ, a 2000 University of Montana School of Law
graduate, was chief legal counsel for the Montana Legislature
during the 2011 session. He has since left that position and
opened the Stutz Law Office in Helena. He is currently a candi-

date for Montana’s at-large U.S. House seat. His prior legal
experience includes working in private practice, for a non-profit
organization, and for state and federal agencies.

Additional resources
� A summary of the bill drafting process prepared for legislators is available at

http://leg.mt.gov/css/Bills/bill-drafting-guide.asp.

� The brochure “From Idea to Introduction: A Guide for Legislators” is available

at http://leg.mt.gov/css/For-Legislators/Publications/idea%20to%20introduction

.asp and may be downloaded from http://leg.mt.gov/content/For-Legislators/Pub-

lications/idea-to-introduction.pdf.

� The 2010 Bill Drafting Manual may be downloaded from http://leg.mt.gov/con-

tent/Publications/2010-bill-drafting-manual.pdf.

� A Bill Draft Request form may be downloaded from http://leg.mt.gov/content

/For-Legislators/bill-draft-request-form.pdf.

� The 2011 Joint Rules may be accessed at http://data.opi.mt.gov/bills

/2011/RuleToc/JointToC.htm.

� The 2011 House Rules may be accessed at http://data.opi.mt.gov/bills/2011

/RuleToc/HouseToC.htm. The 2011 Senate Rules may be accessed at

http://data.opi.mt.gov/bills/2011/RuleToc/SenateToC.htm.



By Robert W. Wood

A
lthough no one likes an IRS
audit, lawyers may actually
dread dealing with the IRS, especially if it means the

IRS may commence poking into the financial affairs of their
practice. By its very nature, law practice is confidential, and
keeping a client’s confidence is of supreme importance. It
should therefore be no surprise that the thought of the IRS
looking at a lawyer’s books could provoke concern for clients
as well as the lawyer.  

No lawyer wants to keep clients in the dark about the risk
that their identities have been disclosed to the IRS. Yet no
lawyer wants to risk having clients bolt by telling them the
IRS has their names either.  Any interaction with the IRS will
be an inconvenience, but it could be expensive or even carry
grave consequences. Some believe the IRS unfairly targets
lawyers, recalling the IRS’s “Project Esquire” of several
decades past.

More recently, the IRS has released a new audit guide
directing its agents how to audit lawyers (see IRS Attorneys
Audit Technique Guide, March 2011, available at
www.irs.gov/businesses/small/article/0,,id=241098,00.html.) It
contains interesting points even for lawyers who have no fear
of dealing with the IRS and who would not expect an audit of
their practices to give rise to any problems. In some cases,
lawyers should beef up their internal controls and their docu-
mentation. In some cases, lawyers should be careful to segre-
gate records the lawyer considers protected by attorney-client
privilege from those that clearly are not.

ONE OF THE PRIMARY messages of the IRS audit
guide for law practices is that the IRS expects lawyers to have
good internal accounting and a good system of recording costs
and expenses. Many lawyers, especially in small offices, feel
they have little need for such systems. That may be a mistake.  

The IRS expects billing software, of course, and will want
to examine it and its results. The IRS is particularly interested

in seeing the adjustment log that reconciles the
output of the time and billing system to the appro-
priate accounts in the general ledger. This too is
noteworthy. The IRS will want the accounting and
general ledger to tie together. If it does not, the
IRS may want to go through bank records in
excruciating detail. 

LAWYER TRUST ACCOUNTS are also vital
sources of information.  Here, most lawyers are
careful, although precisely what the IRS looks for

may surprise some.  Many lawyers have too much in their trust
account and are slow to withdraw amounts from the trust
account to which they are entitled.  

Yet it is clear that if a lawyer is entitled to fees in his trust
account they represent income to the lawyer for tax purposes.
It does not matter if the lawyer waits to actually withdraw the
fees from his trust account until the following tax year. Many
lawyers incorrectly assume that when a case settles and funds
are wired to the lawyer’s trust account in December, it is not
income until it is disbursed to the lawyer in January. 

THE IRS DEVOTES significant attention to attorney-
client privilege in its audit guide. There is good reason for this,
since claims of privilege are common in audits of lawyers.
Lawyers are a cautious lot and do not want to risk violating
privilege by giving the IRS too much.  

The IRS correctly instructs its agents that the privilege is
the client’s not the lawyer’s. Even so, of course, lawyers com-
monly assert the privilege on behalf of their clients, knowing
that the client is the only person who can waive it. Yet precise-
ly what kind of information is privileged?  

The IRS audit manual states firmly that the identity of
clients and their fee arrangements are almost never considered
privileged. There is some caselaw on this point, but the IRS is
correct that lawyers generally cannot fail to turn over the
names of clients, the amounts they pay or the particulars of
their fee arrangements if it is material to the audit.  

ANOTHER POTENTIAL objection to a request for such
information would be relevancy. Material is generally relevant
in an audit if it might have some bearing upon the correctness
of the taxpayer’s return. The IRS encourages auditors to not
only issue Information Document Requests (IDRs) to the
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What every lawyer should know
about IRS audits

MANAGING YOUR PRACTICE

Lawyers share their practice tips
The Montana Lawyer continues a series of law-practice tips, many of them excerpted from “How to. . .” articles pre-
sented in the July/August 2010 edition of the ABA’s GPSOLO magazine. Other tips, like the ones below, will be pro-
vided by members of the State Bar of Montana. You can find the entire GPSOLO “How-to” issue with the full-length
articles at www.americanbar.org/publications/gp_solo_magazine_home.html, click on “Browse Past Issues” and find
the July/August 2010 edition. More article excerpts will appear in the November Montana Lawyer.



The Montana Trial Law-
yers Association (MTLA)
honored two attorneys at its
Annual Convention  in
August.

Missoula attorney David

Paoli won the group’s Trial
Lawyer of the Year Award. 

Whitefish attorney and for-
mer Supreme Court Justice
Terry Trieweiler won both the
MTLA’s Lifetime Achieve-
ment Award and the Appel-
late Advocacy Award –  the
latter based upon successfully
representing Montana citizens

in the appellate cases of Cheff
v. BNSF, Park Place Apart-
ments v. Farmers Union Insu-
rance, and Stevens v. Novartis
Pharma. Corp. 

In 2010, Mr. Treiweiler
received MTLA’s Trial Law-
yer of the Year Award, and in
2003 he was the recipient of
MTLA Public Service Award. 

Also honored at the 2011
MTLA Convention were
Eloise Cobell of Browning –
the activist who instigated the
monetary settlement between
the U.S. and Indian tribes –
with the Citizen’s Award, and
Gov. Brian Schweitzer with
the Public Service Award.
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lawyer, but to conduct personal interviews as well.  
In addition to IDRs, the IRS is likely to issue summonses if

they have any difficulty getting documents they request. The
lawyer can respond in court trying to quash the summons
based, for example, on privilege. Overbroad or burdensome
summonses may not be enforced, but the lawyer may need to
take any dealings with the IRS seriously, including hiring
counsel. 

FORTUNATELY, MOST examinations of lawyers will be
uneventful. Yet it is worth noting that problems can sometimes
escalate. For example, a majority of criminal tax cases still
originate through referrals from civil auditors in normal IRS
civil audits.  If an IRS auditor discovers something suspicious
he can simply notify the IRS’s Criminal Investigation
Division.   

The IRS is not obligated to tell the taxpayer that this crimi-
nal referral is occurring. Normally the civil auditors simply
suspend the audit without any explanation. Thus, the taxpayer
might assume that the audit is over or more likely, that the IRS
is busy and will eventually pick up where they left off. The
taxpayer may have no idea that the IRS believes there has
been a criminal violation and that it is building a criminal case
until a criminal investigation is well under way.

For an example of a tax nightmare, consider the indictment
of Tennessee lawyer John Threadgill for tax evasion. His pri-
mary alleged crime was paying personal expenses from his
law firm. Threadgill is alleged to have used his law firm bank
and payroll accounts to issue checks to third parties for per-
sonal expenditures; maintaining ledgers concealing the true
nature of his personal expenditures; establishing bank accounts
for nominee trusts to disguise assets; and titling personal resi-
dences in the names of nominee trusts to disguise their owner-
ship and put them beyond IRS.

The indictment alleges that from 1986 to 2004, Threadgill
evaded $1.4 million in federal income tax. It alleges he paid
$245,000 from his law firm for family educational expenses,
$213,000 in personal real estate purchases, $69,000 for his
daughter’s wedding, and $52,000 for personal travel.

HAVING A BUSINESS pay the owner’s personal expenses
is hardly unique to the practice of law. It occurs across a wide
spectrum of small business. In fact, it is probably one of the
reasons that individual tax returns with a Schedule C – on
which sole proprietors report their business income and loss –
are the most likely individual tax returns to be audited.  

With lawyers, an aggressive or simply sloppy differentiation

between business and personal is probably more common
among solo or small-firm practitioners than in more substantial
law firms. Many solo and small firm practitioners may see lit-
tle reason to have written procedures and internal controls.  An
IRS audit can do much to change their minds.

Indeed, wherever a lax differentiation between business and
person occurs it is dangerous. Upon encountering the problem,
the IRS usually redresses it by disallowing the claimed
expenses and imposing civil penalties in addition to the taxes
on the disallowed amounts. Of course, an assessment of tax or
penalties also accrues interest. Sometimes, however, the matter
can become criminal, as occurred in Threadgill’s case.  

In criminal tax cases, the IRS can pursue a felony charge of
filing a false tax return. See 26 USC § 7206(1). This provision
requires the IRS to prove beyond a reasonable doubt that the
defendant filed a false tax return and that he did so willfully.
Conviction is punishable by fine of up to $100,000 and impris-
onment of up to three years.

An even more serious felony charge is tax evasion under 26
USC Section 7201, as is being pursued in Threadgill’s case in
Tennessee.  This provision requires proof of the same two ele-
ments for the crime of filing a false tax return, plus an affirma-
tive act of tax evasion. Conviction is punishable by fine of up
to $100,000 and imprisonment of up to five years.

SOME LAWYERS facing criminal tax charges think the
government will not be able to show they acted willfully. This
requires the government to show the accused knew his tax
returns were false, as by claiming deductions for obviously
nondeductible items.  But the government usually relies upon
circumstantial evidence to prove the evidence of willfulness.
Indeed, by the time the government has gathered enough infor-
mation for an indictment, there is likely to be plenty of evi-
dence sufficient to establish willfulness.  

Thus, although most lawyers certainly should not fear the
IRS, many might benefit from conducting their own internal
audit of how they would fare if the IRS came calling. Many
would probably discover that they should make some improve-
ments. After all, even civil audits can be daunting, expensive
and distracting. Be careful out there.

ROBERT W. WOOD, of San Francisco, is a member of the
State Bar of Montana and a taxlawyer with a nationwide prac-
tice (www.WoodLLP.com).  The author of more than 30 books
including Taxation of Damage Awards & Settlement Payments
(4th Ed. 2009 www.taxinstitute.com), he can be reached at
Wood@WoodLLP.com. 

2 lawyers honored
with MTLA awards



So how should we begin, especially
when there are so many ills in society?
Well, like Melinda Mae eating the whale
in Shel Silverstein’s poem, we start at
the tail and take little bites. We begin by
getting involved in improving our own
community . . . keeping it clean . . .
making it work . . . contributing time,
talent and treasure. We take the leader-
ship roles offered to us and serve as the
role-models for good leadership.  

We should frame the discussions
about the public good and bring reason
and civility to the discourse.  A perfect
example is the debate over election of
justices by districts. Whether you are for

or against the June 2012 ref-
erendum, you should take a
lead in educating your

friends, neighbors and community about
this important change in the way we
elect our supreme court justices.

And yes (you knew it was coming),
we need to provide pro bono publico
legal services to the poor and disadvan-
taged. According to recent government
statistics, the number of families below
the poverty line is at the highest level in
decades. The need for legal services
among the burgeoning poor is only more
acute. The need for YOUR assistance
has never been more dire.

Beyond providing such pro bono
services, attorneys must take the lead in
championing broader efforts to solve the

legal issues of those in poverty.  Pro
bono publico legal services ought not be
just a lawyer-thing. Lawyers are the
gate-keepers of the legal system and the
principal advocates for the rights of
those in poverty, but we do not . . .
should not carry the responsibility alone.
This is a societal issue, and one that will
take more than what our profession can
address.  The public must come on
board.  Attorneys can lead the way by
providing the model of volunteerism.

So jump in!  Get involved!  Help out!
Don’t delay! You are needed in your
associations, your community and your
state.  Get off the couch! Shut off the
TV! Lend a hand! Lead an organization!
You can and will have a positive impact.

�
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PRESIDENT’S MESSAGE, from Page 4

reforms of its economic system, but the
going has been hard for the establish-
ment of once-taboo small, private busi-
nesses. The Cubans are looking for help
from American attorneys with back-
grounds with small businesses and small
law firms, Mr. Manos said. “They don’t
want lawyers from large Miami or New
York law firms.”

Cuba also is seeking help from attor-
neys who have been involved in local
and state bar-association and bar-com-
mittee leadership.

The Montana delegation will under-
take a study of the Cuban legal system,
from the teaching of law, to the criminal
justice and judicial systems; civil and
family code; business and commercial
rights; and resolving domestic and inter-
national commercial conflicts.

Travel to Cuba is restricted by the
Office of Foreign Assets Control
(OFAC) of the U.S. Treasury
Department. This delegation will travel
under OFAC regulation 31 CFR
§515.564 General license for profession-
al research. This license supports the
State Bar’s access to the highest-level
professionals in Cuba. Each member of
the delegation must be in compliance
with the General License issued by
OFAC authorizing full-time profession-
als to conduct a full-time schedule of
research activities in Cuba with the like-

lihood that this research will be publicly
disseminated. To ensure compliance,
each participant in the program will be
required to provide a resume and sign an
affidavit attesting to his status as a full-
time professional, paid or unpaid, in the
field. During travel, each delegation
member will be given a copy of the reg-
ulation that will serve as the license to
travel authorized by OFAC.

Delegates will participate in profes-

sional meetings and site visits each day;
the specific meetings and topics for dis-
cussion will be determined by the
research interests and composition of the
team. Meetings may include those with
University of Havana law professors;
members of the Cuban National Assem-
bly and the Foreign Ministry; specialists
in Cuban civil and criminal law, family
law, and property law; specialists in
business and  commercial law; and
members of the National Union of
Cuban Jurists.

Washington, D.C.,  based, Profess-
ionals Abroad is a division of Academic
Travel Abroad, a 60-year-old organiza-
tion that handles the logistical arrange-
ments for prestigious organizations, such
as  National Geographic, the Smithso-
nian, The American Museum of Natural
History, and many top universities.
Academic Travel Abroad is licensed by
the OFAC as a travel services provider
for U.S. travel to Cuba.

IF YOU ARE INTERESTED in being a
member of the Montana delegation,
respond with your resume and your rea-
son for going to the State Bar by Dec. 1.
A $500 deposit is required to secure your
place on the team. A sample itinerary is
available from the State Bar.

CUBA VISIT, from Page 6

The week-long trip would cost
$3,995 per attorney,  plus air-
fare from Montana to Miami
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AT THE 2011 ANNUAL MEETING

Our Sept. 15 main event turned into a festival
After Billings attorney Sherry Matteucci
gave her Jameson Award acceptance
speech, near right, at the Annual
Meeting banquet in Kalispell, she was
honored for her ongoing services to the

Crow Tribe by tribal members. . .

. . . including a
young hoop
dancer, Natani
Holds the 
Enemy, far left,
and a trio of drum-
mers/chanters,
above. At near
left, Ms. Matteucci 
stands with Natani
and her mother,
attorney Melissa
Holds the Enemy.
The shawl Ms.
Matteucci is hold-
ing was made by
Melissa’ mother
and presented to
her when she
retired from the
U.S. attorney’s
office.

Panel members, seated at right,
parody four actual State Bar members

in a game show “Are You Smarter 
Than a Lawyer,” presented by the

Kalispell area’s Lindsayville Players
at the banquet.
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AT THE 2011 ANNUAL MEETING

New State Bar leaders caught just after the banquet are,
from left, Immediate Past President Joe Sullivan, President
Shane Vannatta, President-Elect Pam Bailey, and Secretary-
Treasurer Mark Parker.

In a first for the Montana Supreme
Court, the justices hear the first of
two oral arguments during the
State Bar Annual Meeting CLE on
Sept. 16.  The public was invited
to join Bar members in listening to
the arguments. Among those
attending were a large number of
high school students.

A line of State Bar members is formed at
the door of Kalispell’s historic Conrad

Mansion for an evening reception on Sept.
14. The reception’s host, the Northwest

Montana Bar Association, honored several
of its longtime members at the event.

State Bar President Shane
Vannatta, left, congratulates five

of the ten 50-year membership pin
and plaque honorees during the

banquet. From second left are
Gerald Christensen, Keith

Burrowes, Douglas Allen, J.E.
Corette III, and John McDonald Jr.
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Road Show & workshop in Great Falls on Oct. 21

SSTTAATTEE BBAARR  NNEEWWSS

Two of the State Bars’s spotlight events – the New
Lawyers’ Workshop and the State Bar Road Show – will arrive
at the Great Falls Civic Center on Friday, Oct. 21.

THE NEW LAWYERS’ WORKSHOP will begin at 8
a.m. and feature a luncheon with keynote speaker Justice Jim
Rice of the Montana Supreme Court.  An invitation-only
event, the workshop provides new attorneys a way to discuss
the practice of law with experienced attorneys, and also
receive advice about courtoom work with Montana judges and
justices.

The New Lawyers Workshop has received attention across
the country after it was pioneered in Montana a decade ago

THE STATE BAR ROAD SHOW, open to all State Bar
members, will commence at 1:30 p.m. in the Missouri Room
of the Great Falls Civic Center.    The Road Show allows
Bar officers and trustees to get together with local attorney and

judges to discuss topics of mutual interest. It will provide 3.0
free Ethics CLE credits, including 1.0 SAMI credit.

The Road Show’s topics will include:

� Small Town Conflicts of Interest.
� How to Do Limited Scope Representation the Right

Way.
� Knowing When to Retire from Law Practice.

Attendees also will have a chance to question the State Bar
leaders about the Bar’s operation.

A reception sponsored by the New Lawyers Section and the
Cascade County Bar will follow at 4:30 p.m.

There is no admission charge for the Road Show, but an
RSVP is required – contact Kathie Lynch at klynch@montan-
abar.org or at (406) 447-2207.  Online registration is available
at www.montanabar.org

State Public Defender
offering ‘Grizzly CLE’
in Missoula Nov. 4

The Office of the State Public
Defender is offering the “Grizzly CLE,”
a practical knowledge training event, in
Missoula on Friday, Nov. 4, 2011.

The Grizzly CLE precedes the last
home football game in Missoula and is
approved for 6.25 CLE credits,  includ-
ing 3.0 Ethics, 1.0 of which is a SAMI
credit.

There is no charge to attend the train-
ing, but space is limited to 40 partici-
pants, and registration will be approved
on a first-come, first-served basis.

The Missoula locale for the CLE had
not been determine at The Montana
Lawyer press time.

For the CLE’s location, for more
information, or to register for the
Grizzly CLE, contact Randa Colling at
(406) 523-5147 or RColling@mt.gov. 
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October 10

Columbus Day, State Bar offices closed

October 11

State Bar Group Benefits Trustees meeting, 10 a.m.,

Mountain West Benefits conference room, 3390 Colton St.,

Helena

Family Law Section Phone CLE (Landlord-Tenant Law

from a Family Law Perspective), noon-1 p.m.

October 13-14

Women’s Law CLE, Chico Hot Springs

October 20

State Bar Executive Committee meeting, 4 p.m., Deschene

& Sullivan Law Office, 309 1st Ave. North, Great Falls 

October 21

New Lawyers’ Workshop, 8 a.m., Holiday Inn, Great Falls

State Bar Road Show, 1:15 p.m., Holiday Inn, Great Falls.

(See story on previous page)

October 26

Webinar Wednesday: Dependency Warning Signs, noon-1

p.m.

October 27-28

Annual Bankruptcy Section CLE, Colonial Hotel, Helena

November 2

Webinar Wednesday: Resources Available to Lawyers,

noon-1 p.m.

November 7

Lawyers’ information changes due for 2012 Lawyers’

Deskbook & Directory.

November 8

Family Law Section Phone CLE (Valuing the Family

Business in a Property Settlement), Noon-1 p.m.

November 9

Webinar Wednesday: E-mail for Lawyers, noon-1 p.m. 

November 11

Veteran’s Day, State Bar offices closed

November 16

Webinar Wednesday: Collaborative Tools & Virtual Offices,

noon-1 p.m.

SSTTAATTEE BBAARR  CCAALLEENNDDAARR

The State Bar of Montana
presented the first of this school
year’s series of Bar presenta-
tions to law students at the
University of Montana.  The
hour-long presentation – by
State Bar President Shane
Vannatta, Bar Trustees Matt
Thiel and Tammy Wyatt Shaw,
and Executive Director Chris
Manos  – took place on Sept. 20
at the Law School. 

The presentation covered the
history and governance f the
State Bar, the Bar’s many activi-
ties and programs. The presen-
ters also outline the resources
made available to lawyer by the
State Bar.

The next presentation to UM
Law students will be on Oct. 18;
the topic will be pro bono work
and community activity.

Bar continues meetings
with UM Law students



October 6-7 Billings – Crowne Plaza Hotel

Montana League of Cities & Towns Annual Conference 11.0

CLE credits, including 1.0 Ethics (no SAMI) credit. Montana

League of Cities & Towns, (406) 442-8768

October 7 Bozeman – Holiday Inn

Dispute Resolution Committee CLE: Ethical & Other
Challenges in Mediation 6.50 CLE credits, including 3.50

Ethics (no SAMI) credits. CLE Institute of the State Bar of

Montana, (406) 447-2206

October 13-14 – Chico Hot Springs

Hot Topics for Women Lawyers 6.50 CLE credits, including

1.0 Ethics (no SAMI) credit. CLE Institute of the State Bar of

Montana, (406) 447-2206

October 15 Missoula – UM School of Law

UM Football CLE 2.0 CLE credits (CLE topics available at

www.umt.edu/law)

October 18 Teleconference

Retirement Planning - Multiple Issues 1.50 CLE credits.

Cannon, (800) 775-7654

October 19 Webcast

Thurgood Marshall’s Coming! 3.0 CLE credits, including

3.0 Ethics (no SAMI) credits.  Periaktos Productions, (605)

787-7099

October 26 Webinar

Webinar Wednesday: Dependency Warning Signs 1.0 SAMI

Ethics credit. CLE Institute of the State Bar of Montana, (406)

447-2206.

October 27-28 Helena – Colonial Hotel

Bankruptcy Law Update — 10.75 CLE credits, including

1.0 SAMI Ethics credit.  CLE Institute of the State Bar of

Montana, (406) 447-2206

October 27 Missoula – Rocky Mtn. Elk Foundation HQ

Montana Conservation Easment Conference 7.25 CLE cred-

its. Montana Association of Land Trusts, (406) 490-1659

October 28-29 Missoula – DoubleTree Hotel

Annual Tax Institute 11.0 CLE credits, including 1.0 Ethics

credit. UM School of Law, (406) 243-6509

November 2 Webinar

Webinar Wednesday: Tech  Resources Available to Lawyers
1.0 CLE credit. CLE Institute of the State Bar of Montana, (406)

447-2206.

November 5 Missoula – UM School of Law

UM Football CLE 2.0 CLE credits (CLE topics available at

www.umt.edu/law)

November 9 Webinar

Webinar Wednesday: E-mail for Lawyers 1.0 CLE credit. CLE

Institute of the State Bar of Montana, (406) 447-2206.

November 16 Webcast

Clarence Darrow: Crimes, Causes & Courtroom 3.0 CLE cred-

its. Periaktos Productions, (605) 787-7099

November 16 Webinar

Webinar Wednesday: Collaborative Toos & Virtual Offices
1.0 CLE credit. CLE Institute of the State Bar of Montana, (406)

447-2206.

November 30 Webinar

Webinar Wednesday: Mental Health Issues 1.0 SAMI Ethics

credit. CLE Institute of the State Bar of

Montana, (406) 447-2206.

Other web & phone CLEs for Montana credit
are:

� For the State Bar of Montana’s approved online
CLEs, go to www.montanabar.org and click CLE /
Online CLE Courses

� MTLA's SeminarWeb Live! Seminars at www.sem-
inarweblive.com/mt/index.cfm?showfullpage=1&eve
nt=showAppPage&pg=semwebCatalog&panel=bro
wseLive

� Lorman Education Services’ teleconferences at
www.lorman.com/teleconferences/

� The National Business Institute's live teleconfer-
ences at www.nbi-sems.com/Default.aspx/?
NavigationDataSource1=N:304

Upcoming CLE seminars for Montana lawyers
CLEs with Ethics & SAMI* credits
are noted with “Ethics” in boldface below
*Substance Abuse / Mental Impairment
5.0 Ethics credits required every 3 years – 1.0 of them must be
a SAMI credit.  See www.montanabar.org for SAMI updates.

CLE seminar list updated daily under “CLE”

On the State Bar website: www.montanabar.org
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The Montana Justice Foundation (MJF) presented Glacier
Bank with MJF’s Fifth Annual Leadership Bank Award at the
State Bar of Montana’s Annual Meeting Banquet in Kalispell
on Sept. 15. The Leadership Bank Award recognizes Montana
banks that have demonstrated a strong commitment to ensur-
ing the success of the Interest on Lawyers Trust Account
(IOLTA) program and increasing funding for access to justice
programs in Montana.   

The IOLTA program depends on a solid partnership between
Montana financial institutions and their attorney and law firm
customers to provide funding for civil legal services to
Montana’s poor. The MJF is the sole beneficiary of the
Montana IOLTA program.   

Banks play an important role in the IOLTA grant program.
Many of the banks who participate in the program have agreed
to waive service fees on IOLTA accounts and a select few con-
tinue to apply interest rates generally reserved for preferred
accounts. These few outstanding financial institutions are rec-
ognized by the MJF as Leadership Banks.   

“Glacier Bank has been a committed member of the leader-
ship bank program for the past five years, almost since its
inception,” said MJF Executive Director Amy Sings In The
Timber. “Even in these difficult economic times, Glacier has
continued to support the MJF and the access to justice cause, 
recommitting itself to the Leadership Bank Program last year 

to directly address the growing need for legal assistance in the 
communities that it serves.” 

Where you bank matters. Montana lawyers’ IOLTA funds
support badly-needed legal services throughout the state. By
working informally through the MJF, attorneys in this state
have encouraged their banks to become Leadership Banks,
paying the highest reasonable return on IOLTA accounts and
waiving service fees and charges. Because of the economy and
record low interest rates, however, the revenue received by the
MJF has dropped over 68 percent since mid-2008 and is in
danger of dropping even more drastically, MJF said. 

To  learn how you can support the MJF’s Leadership Bank
Program, www.mtjustice.org/iolta/leadership-banks or contact
the MJF at (406) 523–3920. 
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ACCESS TO JUSTICE

Glacier Bank earns MJF’s
Leadership Bank Award

The time for 2011 Interest on Lawyers Trust
Accounts (IOLTA) attorney certification is fast
approaching. Under Rule 1.18(e) of the Rules of
Professional Conduct, each lawyer licensed in
Montana must file an Annual Certificate of
Compliance with the Montana IOLTA Program.

IOLTA certification is done in conjunction
with the annual Pro Bono Reporting Form. The
Pro Bono Form is designed to report your pro
bono activity conforming to Rule 6.1 of the
Rules of Professional Conduct.

Online certification and reporting will be
available on the State Bar website beginning
Nov. 1, 2011.  A postcard, shown at right, detail-
ing the process will be mailed to attorneys at the
end of October.  Section members of the State
Bar will also receive notice via e-mail.

Time for IOLTA certification and
pro bono reporting draws near

MJF Executive
Director Amy
Sings In The
Timber, right,
with Glacier
Bank senior
vice presidents
Bonita Richards
and Jim Ness
after the award
was presented
in Kalispell.



State Bar of Montana Bookstore
These Montana legal manuals and videos are for sale or rent via this mail-order catalog.  Other
Montana Bar-produced video seminars, are available for download to your computer on the Online
CLE catalog at www.montanabar.org.

LEGAL PUBLICATIONS

Montana Real Estate Transactions
2010, 360 pages, $180

Montana Citizens’ Guide to the
Courts
2010, 20 pages, print copy $10
Free download at www.montanabar.org

Montana Students’ Guide
to Turning 18
2008, 22 pages, CD $10

Free download at www.montanabar.org

Montana Probate Forms
2006, 288 pages

Book plus CD $150

Civil Jury Instructions
(MPI – MT Pattern Instructions)

1999 w/2003 Update, 400 pages

Book plus CD $200

Criminal Jury Instructions
2010 edition

650 pages, on editable CD only

CD $130

Handbook for Guardians &
Conservators
2005, 60 pages incl. 5 forms

Book plus CD $150

2011 Lawyers’ Deskbook & Directory
Book, $40

Mid-year update CD for 2011, $20

MT Family Law Form Book
2005, 93 pages incl. 26 forms

Book and CD $150

Public Discipline Under MT Rules

of Professional Conduct
2010, 192 pages annotated

CD $40

Public Information Flyers
tri-fold brochures, $10/bundle of 100

Client Bill of Rights 

Dispute Resolution

Divorce in Montana 

How Lawyers Set Their Fees

Purchasing Your Home

Renting a House or Apartment

Small Claims Court

After an Auto Accident

When You Need a Lawyer

Wills & Probate

Statute of Limitations Manual
1998, 95 pages w/2001 Update

Book $25 

Step-parent Adoption Forms
2003, 5 forms

Book $20

U.S. & Montana Constitutions
Pocket-sized booklet

$4 each

University of Montana Law Review

Subscribe at www.umt.edu/mlr

Public Lands Law Review

Subscribe at www.umt.edu/publicland

MONTANA CD/DVD
SEMINAR RENTALS

(Maximum self-study credits
is 5.0 per year)

2010 Annual Meeting CLEs
5 DVD set $150 plus $50 deposit

or separately for $35, plus $25 deposit

Includes written materials on CD

2010 Eminent Domain Update
5 DVD set $150 plus $50 deposit

or separately for $35, plus $25 deposit

Includes written materials on CD

2009 Substance Abuse/Mental
Impairment Presentation
1.0 SAMI credit

$35, plus $25 deposit

DVD, print materials included

2009 Criminal Law Ethics DVDs
6 DVDs may be rented as a set ($150 plus

$50 deposit) or separately ($35 each plus

$25 deposit)

1.  Do Not Reveal Your Client’s Perjury –

1.0 Ethics credit

2.  Fairness & Due Process in

Disciplinary Proceeding – 1.0

Ethics credit

3.  In Praise of the Guilty Project – .75

Ethics credit

4.  Loyalty Apocalypse – 1.25 Ethics

credits.

5.  Accountability for Prosecutorial &

Defense Attorney Misconduct – .75

Ethics credits

6. Common Dilemmas in Criminal Ethics

– 1.0 Ethics credit.

TO ORDER
To pay by check, please fill out the mail-in form below:

Send the item(s) circled above to:

Name ______________________________ Mailing Address _______________________________

Street Address _____________________________________City, State, Zip___________________

E-mail address__________________________________  Amount Enclosed ____________________

Mail order & check to: State Bar of Montana, PO Box 577, Helena MT 59624    

To pay by credit card, please see the online Bookstore at www.montanabar.org
(Payment must accompany all orders) 



State Bar of Montana members get 15% discount off all ABA publications.
Go to www.ababooks.org and enter the code PAB7EMTB when ordering.

Malpractice Prevention Ethics

Series

6 DVDs may be rented as a set ($150 plus

$50 deposit) or separately ($35 each plus

$25 deposit) 

1. Malpractice Traps - 1.0 Ethics credit

2. Dancing in the Minefield:  Ethics in the

Electronic Era - 2.0  Ethics credits

3. The Ten C’s to Malpractice Prevention

- 1.0 Ethics credit

4. Malpractice and the Impaired Lawyer

- 1.0  Ethics/SAMI credit

5. Risk Evaluation from an Insurer’s

Perspective - 1.0 Ethics credit

6. The Impossible Happens: Your Client

Turns on You - 1.0  General CLE credit

FOR THE FOLLOWING:

Send 2 checks – one for $75 rental fee, one

for $25 security deposit

Consumer Law Series Phone CLEs –
Parts I, II, & III
3.0 CLE credits, 3-CD set

Surviving Credit Card Debt
5.0 CLE credits

2 DVDs, print materials on CD included

FREE 16-CD ‘TRIAL GUIDES’ SET

With $50 refundable deposit

‘Facts Can’t Speak for Themselves’

No CLE credit

AUDIO CDS

Investigative Tools for Lawyers on
the  Internet - March 2011 webinar

$45 for CD

Social Media and Lawyers
April 2011 webinar

$45 for CD

Rules Update
7 CD set from Feb. 2011 CLE

Civil Procedure

Bankruptcy Court

Federal Civil Procedure

Federal Pleading Standards

Workers’ Compensation
Water Law

For sale at $50 per set
with written materials on separate CD

The following are
1-hour length, 1.0 (self-study) CLE credit

$50 each
Written material included

� Primer on Understanding Tax
Returns (January 2011)
By Mars Scott

� Refresher on the Indian Child
Welfare Act (October 2010)

� Tools to Help Manage Probates

� Guardianship & Conservatorship

� ADA Update

� Divorces Involving State
Retirement Accounts

� Using Discovery in Family Law
Cases

�What Every Attorney Needs to
Know About the HITECH Act (April
2010)

Two CDs
- Part I, General Overview
- Part II, Busines Associates and 

Agreements under HITECH

CLE MATERIALS
on CD or via e-mail, $35

CLE materials from 2011

A-TEAM APPROACH”:  ATTORNEY/PARALE-
GAL PRACTICE TIPS – March, Missoula
E-Discovery Practice and Pitfalls

BEAT THE DEADLINE – May, Helena

BENCH-BAR CONFERENCE – February,
Bozeman

CLE & SKI – January, Big Sky

FAMILY LAW – March, Great Falls

FAMILY LAW – March, Billings

MEDICAL MARIJUANA UPDATE – March, Butte

NATURAL RESOURCE PERMITTING – April,
Helena

PRACTICAL PRACTICE TIPS – April, Missoula

REAL ESTATE UPDATE – February, Fairmont Hot
Springs

For a listings of topics for the CLEs
above, and to request CLE materi-

als from 2010 or earlier,
contact Gino Dunfee at 447-2206

For online CLE seminars, go to
www.montanabar.org

under “CLE”

Montana’s Lawyers Assistance Program Hotline

11--888888--338855--99111199
Call if you or a judge or attorney you know needs help

with stress and depression issues or drug or alcohol addiction
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COURTS

New privacy rules temporarily suspended
In a major ruling last April, the
Montana Supreme Court adopted sub-
stantial new privacy protections on
information filed in Montana courts. The
new rules were to be effective on Oct. 1,
2011.  But in an order on Sept. 14 signed
by six justices, the Court suspended
those rules. The Court explains why in
the Sept. 14 order below, following by
dissent from Jusitice Jim Nelson.

No. AF 06-0377

IN THE MATTER OF TEMPORARI-

LY SUSPENDING THE RULES FOR

PRIVACY AND PUBLIC ACCESS

TO COURT RECORDS IN MON-

TANA

In October 2010, at the Court’s
request, State Law Librarian Judy
Meadows and Elaine Dahl of the
Montana Legal Services Association
filed a petition setting forth several
alternative written recommendations to
the Court regarding possible approaches
to changes to the Rules for Privacy and
Public Access to Court Records in
Montana (the Privacy Rules). The goal
is to address difficulties with interpret-
ing, implementing, and enforcing the
Privacy Rules, as more fully described
in the petition. The Court published the
recommendations set forth in the peti-
tion, and allowed a period of public
comment. Comments have been filed
reflecting various points of view. We
thank Judy Meadows, Elaine Dahl, and
all who have submitted comments for
their insights.

The Court has now considered the
alternative written recommendations and
the comments thereto.

WHEREAS one of the alternative
written recommendations is that the
Privacy Rules be suspended temporarily
until such time as electronic filing of
court documents is available in Montana
state courts; and

WHEREAS the Clerks of District
Court, the Clerk of the Supreme Court,
and several others who submitted com-
ments support the proposal that the
Privacy Rules be temporarily suspended
until such time as Montana state courts
allow e-filing; and

WHEREAS, in April of 2011, the
Court adopted M. R. Civ. P. 5.2 and
revised M. R. App. P. 10 (both effective
October 1, 2011), which incorporate pri-
vacy protections for full birthdates,
social security and tax identification
numbers, financial account numbers, and
all information that is not to be accessi-
ble to the public under state or federal
law in all filings made with Montana
district courts and this Court, respective-
ly; and 

WHEREAS, in light of the Court’s
revisions to the Rules of Civil Procedure
and the Rules of Appellate Procedure
and the continued work toward adoption
of e-filing procedures, it is not the
Court’s intention to abandon considera-
tion of privacy rules altogether, but to
have them further considered, reviewed
and refined in conjunction with the e-fil-
ing process, and

WHEREAS this Court’s website has
offered and will continue to offer forms
to assist individuals filing documents
with the courts of this state to comply
with the privacy restrictions the Court
has adopted,

IT IS ORDERED that the Privacy
Rules are temporarily suspended, for an
indefiniteperiod of time, effective
October 1, 2011.

Justice Nelson’s dissent:
I have not signed the Court’s Order

which temporarily (but indefinitely) sus-
pends the Rules for Privacy and Access
to Court Records in Montana (the Rules)
on October 1, 2011.

In so doing, I acknowledge that the
Rules have been somewhat controversial
since they were adopted in February
2007 (effective December 31, 2007).
The Rules have had their share of
detractors and have generated no short-
age of complaints, primarily from the
clerks of court and from the family prac-
tice bar with respect to the extra work
sometimes entailed in complying with
the Rules in domestic relations and fami-
ly law cases.

Rather than fixing some admitted
problems with the Rules and requiring
compliance, we are, unfortunately, put-
ting the Rules on hold until the time
when “e-filing” becomes a fact and not a
fantasy.  I say unfortunately because I
believe that the constitutional interests
which require protection now are not
going to change two, three, five or ten
years in the future. If anything, it will be
even more difficult to protect those
interests in a future, paperless, or web-
based court system.

The Rules were hammered out in

NEW CASELOAD FILING STANDARDS – On Sept. 13 The Montana

Supreme Court adopted revisions to the Uniform Caseload Filing Standards for
Montana district courts, on which comments were invited last June.  The latest
Court order said those comments on the proposed revisions, as submitted by
the District Court Council, were received, and considered.  The Court adopted
some, but not all, of the suggestions made in the comments.

The revised Standards go into effect on Nov. 1, 2011.  Find the Court order

and the adopted Standards un “Recent Montana Supreme Court Orders” on

the home page at www.montanabar.org.
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public meetings over a number of
months by a task force comprised of a
broad cross-section of stake-holders
from the judicial branch, the public,
affected offices and agencies, the Bar,
and the media. The Task Force’s mission
was to draft rules to provide the maxi-
mum public accessibility to court
records, consistent with constitutional or
other provisions of the law, and taking
into account that public policy interests
are not always fully compatible with
unrestricted access. Accordingly, as
required by Article II, Section 9 of the
Montana Constitution, the Rules started
with the presumption of open public
access to court records, but at the same
time acknowledged that, in some
specified instances, the right of individ-
ual privacy guaranteed under Article II,
Section 10 of the Montana Constitution
clearly outweighed the public’s right to
know (see Task Force Commentary to
Privacy & Access Rules, Section 1.00).

In my view, the Task Force’s work
product, along with various amendments
to the Rules adopted since February
2007, remain a solid and workable plat-
form from which to protect the public’s

right to know and the right of individual
privacy in court records. I suggest that
the tail is wagging the dog in this
instance. And, I do not agree that we
indefinitely suspend the Rules. Rather,
we should continue to fine-tune the
Rules – as functioning and extant Rules
– recognizing that the important consti-
tutional interests protected by the Rules
presently will not be different – and, cer-
tainly, no less problematic – when e-fil-
ing becomes a reality some years in the
future. Indeed, in my view, the transition
to a paperless or web-based filing sys-
tem will be less traumatic if the bench
and bar become accustomed now to the
sorts of requirements that e-filing will
eventually dictate.   �

Court appointments
The Montana Supreme Court has
appointed the following Montanans to
Court commissions:

� Commission on Technology: New
Montana Court Administrator Beth

McLaughlin is appointed to a term end-
ing on March 31, 2014, replacing former
Court Administrator Lois Menzies, who
retired.  State Law Librarian Judy
Meadows and Clerk of the Supreme
Court Ed Smith were reappointed to new
terms.

� Commission on Self-Represented

Litigants: Missoula attorney Ed Higgins
and Missoula County Clerk of Court
Shirley Faust have been reappointed to
new three-year terms.

� Commission on Practice: Former
Montana Court Administrator Lois
Menzies, of Helena, was appointed to
replace outgoing commissioner Sarah
Etchart as one of three nonlawyers on
the Commission. The other two, Patricia
DeVries of Polson and Gene Huntington
of Helena, were reappointed to new
four-year terms.

DISCIPLINE

Whitefish attorney Phyllis Moore
Quatman has been suspended for 90
days by the Montana Supreme Court as
reciprocal discipline after she was disci-
plined in California.

On May 19, the Supreme Court of
California suspended Quatman from the
practice of law in that state for one year,
with execution of the suspension stayed.
Quatman was placed on probation for
two years, subject to conditions includ-
ing her suspension from the practice of
law for the first 90 days of her probation
and a requirement that she take and pass
the Multistate Professional Responsibi-
lity Examination within one year.  

Quatman was found to have willfully
disobeyed a court order by not timely
responding to an order for an accounting
of work she performed in relation to a
petition for writ of habeas corpus in a
death penalty case.

Quatman filed a detailed response

objecting to the proposed discipline in
Montana.

“We are not persuaded by Quatman’s
contentions that she was deprived of due
process in the California proceedings. . .
that there was such an infirmity of proof
of misconduct in California that we can-
not accept. . . that imposition of the
same discipline in Montana would result
in a grave injustice . . .,” the Montana
Supreme Court said in its Sept. 27 order.

“We further observe that Montana's
attorney discipline system does not
include ‘stayed suspension’ as a form of
discipline. Therefore, the discipline
imposed in Montana cannot be identical
to that imposed . . . in California.”

The Montana Court ordered Quatman
to comply with all conditions of proba-
tion recommended by California. Her
Montana suspension is ordered to last
from Oct. 15, 2011, through Jan. 12.

�

3-month suspension follows California action



The Montana Supreme Court, on Sept. 6, penalized Billings
attorney Chris J. Nelson, with an indefinite suspension for fail-
ing answer charges that he failed to file tax returns.

On Nov. 24, 2010, a formal disciplinary complaint was filed
against Nelson. The complaint charged Nelson with failing to
timely file federal and state income tax returns and also with
failing to respond to inquiries by the Office of Disciplinary
Counsel. Nelson did not file a response to the complaint, nor
did he attend a Commission on Practice hearing on the com-
plaint last May.

Nelson, who at the time of the Sept. 6 suspension order
was administratively suspended from the practice of law for
nonpayment of dues and noncompliance with Continuing
Legal Education requirements, did not file any objections
within the time allowed, the order said.

The Commission on Practice concluded that the allegations
of the complaint “do not clearly and convincingly prove that
Nelson had a duty to file state and federal income tax returns,
or that he would have been prosecuted and convicted of viola-
tions of federal law based upon his failure to file and pay” the
taxes, the Court said. “Furthermore, the Commission was
unwilling to speculate on whether Nelson’s failure to file and

pay constitutes conduct involving dishonesty, fraud, or deceit
in violation of MRPC 8.4(c) or conduct prejudicial to the
administration of justice in violation of MRPC 8.4(d).”

But the Commission concluded Nelson’s failure to respond
or to justify his failure to respond to a lawful demand or
inquiry from the disciplinary counsel constitutes a violation of
MRPC 8.1(b), and Rule 8A(6), RLDE.  Therefore, the
Commission recommended a suspension.

Nelson’s indefinite suspension will not be less than seven
months in duration, the Court order said.

�

Helena attorney suspended for failure to reply
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A REMINDER – Formal disciplinary complaints filed by

the Office of Discipline Counsel may be reviewed by any

interested persons in the office of the Clerk of the Supreme

Court in Helena.  Under recent Montana Supreme Court

rule revisions, the Court is making the disciplinary process

more transparent for the public.

DISCIPLINE



We thank Judge McNeil for copying
us with his letter to The Montana
Lawyer [see September 2011 Montana
Lawyer, Page 27] and providing us with
the opportunity to respond. I will
respond, as indicated in his letter, by
referring to him as a delegate.

As you indicate, the Cates proposal
entitled “ENVIRONMENT, a Public
Trust” and the proposal by Louise Cross
“ENVIRONMENT, a Public Trust” were
both defeated [in the 1972 Montana
Constitution Convention]. We did not
state that the Cates or Cross proposals
were adopted. We stated that the con-
cepts underpinning the public trust doc-
trine are rooted within the language of
our Constitution

Let me offer some of our basis for
saying this. Probably the easiest provi-
sion to address is Article 9, see (3):

All surface, underground, flood, and
atmospheric waters within the
boundaries of the state are the prop-
erty of the state for the use of its
people and are subject to appropria-
tion for beneficial uses as provided
by law.

Although it is true that the term “pub-
lic trust” is not used, this provision was
interpreted in 3 separate decisions by the
Montana Supreme Court, starting in
1984, in which the Court compared
it with the conceptual underpinnings of
the Public Trust doctrine. In its 1987
decision, Galt v. State of Montana, 225
Mont. 142, 144, 731 P.2d 912, the Court
reiterated that its holding in the 1984
Curran decision was under the public
trust doctrine as derived from the
Montana Constitution. The Court stated:
“The public trust doctrine in Montana’s
constitution grants public ownership in
water not in beds and banks of streams.”
(emphasis added).

But of more importance, in consider-
ing those underpinnings, is the inter-
relationship md interdependence of
Article II, §3 and Article IX, §1 of the
Constitution.

As we read the transcripts, the “public
trust” proposals were primarily defeated
because they did not provide the extent
and clarity of protection for the environ-
ment that the Delegates sought to
achieve, and there was concern relating

to the right to sue language of those pro-
posals. As to the issue of suing, see,
Volume V Transcripts 1256-1271. 

As to extent and clarity, Delegate
McNeil described the proposed language
of Article IX Section 1 as “the strongest
constitutional environmental section of
any existing state constitution.” (Volume
IV Transcripts 1200) In advocating this
adopted language, Delegate McNeil
expressed the concern of Delegates that
the words “public trust” did not have a
sufficient definitional history to ade-
quately and sufficiently portray the
scope of protection the delegates
desired. However, it was conceded that
the public trust proposals did properly
set forth the extent of what was to be
protected. As Delegate McNeil said:

Subsection 3 [of Article IX, Section
1] mandates the legislature to pro-
vide adequate remedies to protect the
environmental life-support system
from degradation. The committee
intentionally avoided definitions, to
preclude being restrictive. And the
term “environmental life-support sys-
tem” is all-encompassing, including
but not limited to air, water and land;
and whatever interpretation is afford-
ed this phrase by the Legislature and
courts, there is no question that it
cannot be degraded. I might further
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‘Concepts’ of Public Trust Doctrine
ARE in the Montana Constitution



add that that phrase, “environmental
life-support system,” was an essen-
tial part of both of the delegate pro-
posals referring to the public trust
and has been incorporated in the
majority proposal. (V Transcript
1201)

As set out in Montana Environmental
Information Center v. Department of
Environmental Review, 296 Mont. 207 §
75, 908 P. 2d 1246, § 75 (1999) (MEIC),
the framers ultimately added the descrip-
tive language “clean and healthful”
because it was felt the additional lan-
guage was necessary to assure the objec-
tive articulated by Delegate McNeil and
Delegate Foster. (See Delegate Campbell
cmts, Volume V Transcripts 1246, as
cited in MEIC.)

As the Court ruled in MEIC:

We conclude, based on the eloquent
record of the Montana Constitutional
Convention that to give effect to the
rights guaranteed by Article II,
Section 3 and Article IX,, Section 1
of the Montana Constitution they
must be read together and considera-
tion given to all the provision of
Article IX, Section 1 as well as the
preamble to the Montana
Constitution. In doing so, we con-
clude that the delegates ‘ intention
was to provide language and
protections which are both
anticipatory and preventa-
tive. (MEIC at §77) (empha-
sis added).

Though concepts and under-
pinnings of the public trust doc-
trine are contained in our
Constitution, delegates like C.B.
McNeil assured, by their clarity
of language, that the protections
to our environment, both antici-
patory and preventative are not
just the strongest of any constitu-
tion, but made them fundamental
rights, guaranteed too all its citi-
zens.

– Thomas J. Beers
Beers Law Offices

Missoula
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Public Trust is ‘slim reed’ on which
to contradict separation of powers

Your August 2011 cover story
[“The climate petition and the Public
Trust Doctrine”] by Amy Poehling
Eddy makes the case for government
by the judiciary.  Accepting, for the
sake of discussion, that climate
change threatens the future of young
people in Montana and around the
globe and therefore poses an emer-
gency, the public trust doctrine is a
slim reed upon which to justify aban-
donment of the core constitutional
doctrine of separation of powers.

Furthermore, to suggest that the
Montana courts can order the
Montana legislative to enact legisla-
tion with a particular purpose is con-
trary to any understanding of demo-
cratic republicanism. 

But on top of these two proposed
breaches of the fundamentals of
American constitutionalism, the cli-
mate petitioners urge an interpretation
of the public trust doctrine that
requires such flexibility and judicial
discretion as to make a mockery of
the principle of the rule of law.  (For a

comprehensive history of the public
trust doctrine see J. Huffman,
Speaking of Inconvenient Truths — A
History of the Public Trust Doctrine,
18 Duke Environmental Law & Policy
Journal 1 (2008)).  

The 50-state barrage of legal
actions, of which the Montana case is
a part, will test our courts’ commit-
ment to the rule of law and to their
limited role in our constitutional sys-
tem of government. Necessity may be
the mother of invention, but emer-
gency must never be allowed to be
the justification for judicial comman-
deering of the law-making function of
government. 

– James L. Huffman, dean emeritus
Lewis & Clark Law School

Member, State Bar of Montana



Billings attorney Penelope Strong has been appointed as a co-
chair of the Indigent Defense Committee for the National
Association of Criminal Defense Lawyers, and was appointed
to a newly formed committee of that organization on the
restoration of rights for offenders. The latter committee will
hold hearings across the country for the next two years and
will publish a study regarding its findings. Ms. Strong is serv-
ing her second three-year term on the board of directors for
NACDL, and formerly served as a member of NACDL’s exec-
utive committee. She is the first board member to serve from
Montana.

The law firm of Jackson, Murdo & Grant announced that Thad
Adkins has joined the firm as an associate.  Mr. Adkins grew
up in Gardiner, Mont. He received a BS degree in Biology
from the University of Tennessee at Chattanooga in 2004, after
transferring there from Carroll College. He received his law
degree from Vermont Law School in 2009 and was admitted to
practice law in Montana courts and the U.S. District Court of
Montana. He worked as an assistant public defender for
Montana from November 2009 until July 2011 when he joined
Jackson, Murdo & Grant.  Mr. Adkins has extensive criminal
law trial experience and a background in environmental law,
including water and energy issues and CERCLA.  Mr. Adkins
also has experience lobbying in Washington, D.C.

Breeann M. Johnson has joined Lund Law of Bozeman as an
associate attorney. Ms. Johnson graduated from the University
of Montana School of Law in 2010, where she was a member
of the Student Bar Association and served as co-president of
the Rural Advocacy League, an organization that promotes
attorney practice in rural and agricultural law. Ms. Johnson’s
areas of practice include water, private property, agricultural,
small business and tribal law.  A fourth-generation Montanan
who grew up on the family farm in Valier, Ms. Johnson
obtained her bachelor’s degree with honors from the College
of St. Catherine in St. Paul, Minn., in 2002.  Prior to entering
law school, she worked at the University of Montana in aca-
demic advising and taught introductory critical thinking to
first-year students. Upon graduation, Ms. Johnson was admit-
ted to practice in Florida and worked with Legal Services of
Greater Miami. 

Hertha Lund of Lund Law in Bozeman has joined the Owners’
Counsel of America as the Montana member-attorney dedicat-
ed to representing landowners in eminent domain, inverse con-
demnation, and property rights litigation. In 2010, Ms. Lund
opened her solo practice focusing upon the areas of private
property rights, water rights, and wind energy development.
Currently, Ms. Lund is representing landowners in eight cases
with 54 different condemnation claims in three different coun-
ties related to a private, merchant-transmission line that MATL
intends to build between Calgary and Great Falls. Also, she
represents landowners from across the state in negotiation
and/or litigation in four different pipeline construction cases.
Ms. Lund received her BA in Journalism with a minor in
Business Communications from Temple University in
Philadelphia. The Montana native then returned to Montana
State University where she studied Animal Science, Range
Management, and Pre-Veterinary Medicine. She went on to
receive her juris doctor from the University of Montana, where
she served as co-editor-in-chief of the Montana Law Review.
Following law school, Ms. Lund served as law clerk to Chief
Judge Loren A. Smith at the U.S. Court of Federal Claims.

GPSOLO magazine has published an article in its June 2011
edition by Montana City criminal defense attorney Steve
Andersen.  Mr. Anderson wrote about his return to the
“unplugged,” less techno life in his Montana law practice and
extols its benefits.   “Studies show that the frenetic techno-
wave to which we've been subjected – and to which we eager-
ly overindulge,” he wrote, “is changing the way our brains
function. Our attention spans have shortened. Our creativity
has diminished. Our patience has thinned. Are we less civil
toward each other as a result? Mr. Anderson can be reached at
andersen@ montanacitylaw.com, “but it may be a day or two
before he responds,” GPSOLO said.
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DEATHS

Arthur Martin, former district judge
Former District Judge Arthur B. Martin

died on Sept. 1 at the age of 98.
Judge Martin was born to family’s

farmnear Carlyle, Mont., and enlisted in
the Air Force. He graduated from the
University of Montana Law School in
1947 and spent 18 years in private law
practice in Baker, part of that time as the
Fallon County attorney.

In 1965 he was appointed District
Judge for Montana’s 16th Judicial District. During his judicial
career, Judge Martin was called to sit on the Supreme Court of
Montana numerous times.  He served for a number of years as
chair of the Montana Commission on Practice and as president
of the Montana State Judges Association. After Judge Martin’s
retirement in 1989, he and his wife Darlene spent the better
part of their retirement years in Mesa, Ariz., returning perma-
nently to Miles City in 2006 due to the judge’s health.  

Judge Martin was predeceased by an infant son, James, and
his wife Darlene. He is survived by three daughters and two
sons.

John Potter, former county attorney
Former Meagher County attorney  John

V. Potter Jr., 79, of White Sulphur
Springs, died on Sept. 16 in Great Falls
Benefis hospital.

Mr. Potter was born Livingston and
graduated from law school at the
University of Montana in 1956. He
worked in the offices of attorney W.D.
Rankin and as a law clerk for Federal

Judge William J. Jameson. Mr. Potter returned to Meagher
County in 1958, where he was elected county attorney, serving
in that post for 36 years.

Mr. Potter was a member of the Commission on Practice of
the Montana Supreme Court from 1997 to 2001. He was a
member of the State Bar of Montana for 50 years.  He served
as a bank director at the First National Bank/Bank of the
Rockies for 37 years. He was a member of the Masonic
Lodge, Rotary Club and the Meagher County volunteer fire
department.

Mr. Potter spent his free time in the outdoors, hunting, fish-
ing, and snowmobiling. He enjoyed reading, building knives,
tying flies, taking photographs, and shooting guns. 

Mr. Potter was preceded in death by his wife Linda. He is
survived by three daughters and a son. 

Don Cole, Malta attorney
Retired Malta attorney Don Cole, 86, died on Aug. 19, at an

assisted living facility in Bozeman.
Mr. Cole was born in Litchfield, Minn.. After high school,

he served in the Navy during World War II on the aircraft car-

rier Monterey in the Pacific. He received 12 bronze battle stars
representing 12 major naval engagements.

Mr. Cole received his law degree from the University of
Montana in 1953. He practiced law in Poplar until he moved
to Malta in 1957, where he joined Stephen Granat in his law
practice. After Mr. Granat’s retirement in 1982, Mr. Cole prac-
ticed individually until 1992, when he acquired Ed Amestoy as
a partner, and later Dan O’Brien.

Mr. Cole served several terms as Phillips County attorney,
was post commander of the American Legion, past master of
the Malta Lodge #57 AF&AM, a 32nd Degree Mason and was
a Scottish Rite member. He was a Shriner, and was past presi-
dent of Matta Shrine Club. He was past-president of Poplar
Lion’s Club, a past Elks Club member and a long-time mem-
ber of the Malta Club.

Mr. Cole is survived by his wife, Ann, and their two sons. 

Other deaths 

� Jim Weitz, of Great Falls, who had been a Richland
County attorney for six years after he retired from his job as
Sidney Elementary School principal, died Sept. 11 at age 96.

� Mary Louise Lamb, 72, of Whitefish, who retired as an
employee of the Flathead County Attorney’s Office for 25
years, died on Sept. 14.

� Dale E. Gifford Jr., of Kalispell, a Flathead County justice
of the peace for six years, died on Sept. 13 at the age of 71.
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CLASSIFIEDS
CLASSIFIEDS POLICY: Minimum
charge of $60 for all ads.  Ads over 50
words charged at $1.20 per word.
Send classified ads to The Montana
Lawyer magazine, PO Box 577,
Helena MT 59624 or e-mail to
cwood@montanabar.org. Include
billing address. Deadline for the
November issue is Oct. 17. Call (406)
447-2200 for information.

ATTORNEY POSITIONS

CHIEF PUBLIC DEFENDER: The 
Montana Public Defender Commission
is seeking an experienced attorney with
management experience who is commit-
ted to ensuring equal access to justice to
serve as Chief Public Defender.  The
successful candidate must possess man-
agement, supervisory, policy setting,
planning, communication, and outreach
skills.  To learn more or apply go to
http://publicdefender.mt.gov. 

LEGAL DIRECTOR – ACLU OF

MONTANA: The American Civil
Liberties Union of Montana (ACLU of
Montana), with offices in Helena and
Missoula, invites applications for a full-
time legal director to supervise and
administer an established statewide
legal program. The ACLU/MT is an
affiliate of the national ACLU, founded
in 1972 as a private, non-profit organi-
zation dedicated to defending the
Constitution and the Bill of Rights. This
is a remarkable opportunity for a vision-
ary attorney to build on the success of
the premier civil liberties and civil
rights organization in Montana. The
legal director works on a wide range of
constitutional issues to bring about sys-
temic change through impact-driven liti-
gation and will have the primary
responsibility to supervise and adminis-
ter all of the litigation for the ACLU of
Montana Foundation. Reporting directly
to the executive director, the legal direc-
tor manages the legal program and
maintains an active and vibrant litiga-
tion docket following the priorities
established by the board of directors
through its strategic plan.  The legal
director reviews numerous intake com-

plaints and other sources to find cases
of statewide significance that affect
civil liberties; builds and maintains a
network of pro bono cooperating attor-
neys who take the laboring oar in the
litigation; and supervises the legal team,
made up of a staff attorney and a para-
legal/intake officer, as well as legal
interns and clinic students. or a full job
description with specific responsibilities
and qualifications, go to the ACLU
Montana web site at www.aclumon-
tana.org or call Katy at 443-8590.

ATTORNEY:  The Bismarck office of a
leading Midwest creditors' rights firm
has an opening for a disciplined and
focused associate attorney. Your duties
will include, but will not be limited to,
preparing pleadings, discovery, and
motions, negotiating settlements, and
occasionally trying a case.  Must be
admitted or awaiting admission to the
bar of either MN, MT, ND, SD, or WY.
$56,000 with competitive benefits.
Inquiries and applications for this posi-
tion should be sent to LegalProfessions
@gmail.com. 

LITIGATION ATTORNEY: Missoula 
law firm seeking litigation attorney with
one to five years experience. Salary
depends on experience and qualifica-
tions.  All inquiries kept confidential.
Send cover letter and resume to Boone
Karlberg PC, PO Box 9199, Missoula
MT 59807.

ATTORNEY: Southwestern Montana 
practitioner seeking to hire attorney for
general practice. 2-5 years experience
preferred. New graduates may apply.
Please send letter of application, refer-
ences, resume, transcript, and writing
sample to W.G. Gilbert III, PO Box 345,
Dillon MT 59725. All applications con-
fidential. Open until filled.

PROFESSIONAL POSITIONS

TITLE LANDMEN: We are in need of 
experienced title landmen for a project
in western Nebraska. We provide an
excellent day rate. Experience is
required with mineral title, mineral
ownership, leasing experience, and/or

curative title experience. Please send
your resume with at least 2 references.
Red Zone Land Services LLC, contact
Robert Cline Sr., 833 10th Street,
Sidney NE 69162; kp10302@msn.com.

ATTORNEY POSITIONS SOUGHT

SPECIAL NEEDS TRUSTS: U.S. 
Census Bureau estimates more than 1 in
10 Americans between 16 and 64 is liv-
ing with some form of physical, mental
or emotional impairment.  If you have
clients who have a family member with
these special needs, I would be interest-
ed in associating with local counsel or
representing the client on this issue.
Nationally, huge lawsuits have been
successful against attorneys who failed
to take the proper steps toward special
needs protection. Contact me, Daniel
Cahalan at Daniel@cahalanlegal.com
or (406) 552-9129. 

WINNING APPEALS: Let me handle 
your criminal appeals. Harvard B.A.,
Hastings J.D. Thirty-six years experi-
ence. Contact me, Jon Ellingson at
jonelling@gmail.com or (406) 546-
9084.

BUSY PRACTICE? I can help. Former 
MSC law clerk and UM Law honors
graduate available for all types of con-
tract work, including legal/factual
research, brief writing, court/depo
appearances, pre/post trial jury investi-
gations, and document review. For more
information, visit www.meguirelaw.com;
e-mail robin@meguirelaw.com; or call
(406) 442-8317.

LEGAL RESEARCH
 & SUPPORT SERVICES

CONSERVE YOUR ENERGY for your
clients and opposing counsel. I write
concise, convincing briefs for a living.
Well-versed in Montana tort law; two
decades of experience in bankruptcy
matters; a quick study in other disci-
plines. Admitted in Montana and
Massachusetts (AV-rated). Excellent
local references. mdenevi@bresnan.net.
(406) 541-0416.  
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PROCESS SERVICE: Johanan R. 
Lorentzen, owner, Trustworthy Process
Service, 73200 Coldwater Lane, Arlee
MT 59821;  (406) 437-2710; e-mail:
JohananLorentzen@yahoo.com

LAW PRACTICE FOR SALE

FOR SALE OR LEASE: Kalispell law 
office.  Great location; established in
1977; turnkey.  Suites of 2-3 profession-
al offices, conference room and file
storage. Deal includes furniture, fix-
tures, fax, copier, phone numbers, and
transfer of safety deposit boxes contain-
ing approximately 100 wills.  Contact:
Pat or Steve at (406) 752-6500.

OFFICE SPACE / SHARE

BILLINGS:  Office space available in 
beautiful downtown Billings. Located at
208 North 29th Street, Suite 223 and
224. This 1,160 square foot space is
perfect for a solo practitioner or small
law practice. Only two blocks from the
courthouse. Parking included.  Please
contact Hagen & Walker at (406) 294-
9100 or jwalker@hagenwalkerlaw.com.  

CONSULTANTS & EXPERTS
EMINENT DOMAIN CONSULTANT:

29 years of experience practicing emi-
nent domain and land value litigation
for the Montana Department of
Transportation. Available to assist cor-
porations and governments with emi-
nent domain and land value issues for
projects requiring condemnation, and
landowners seeking to maximize just
compensation. Contact Jim Lewis at
(406) 449-6641.

LLC / INSURANCE CONSULTANT:

Retired property/casualty insurance risk
manager with 25 years experience in the
financial services industry.  I have expe-
rience with mergers and acquisitions
insurance issues, complex insurance
claims litigation involving multi-million
dollar settlements, and insurance con-
tract review and negotiation of policy
terms.  I am available to assist with
claims strategy, provide expert witness
testimony for depositions or trial and
other insurance-related projects.
Attorney references provided upon
request.  Margo Hickman, Livingston,
Montana.  (406) 222-7267 or (708) 989-
2378 (cell).  Mhick1444@mac.com.

BANKING EXPERT:  34 years banking 
experience. Expert banking services
including documentation review, work-
out negotiation assistance, settlement
assistance, credit restructure, expert wit-
ness, preparation and/or evaluation of
borrowers' and lenders' positions.
Expert testimony provided for deposi-
tions and trials.  Attorney references
provided upon request.  Michael F.
Richards, Bozeman MT (406) 581-
8797; mike@mrichardsconsulting.com.

CERTIFIED COMPUTER EXAMIN-

ER: Forensic analysis of computers,
hard drives, CD/DVD media, floppy
disks, cell phones, PDAs, and any other
digital storage devices. Civil, criminal,
interoffice, or personal cases welcome.
Certified by the International Society of
Forensic Computer Examiners. Contact
James Andrew Holmes, CCE, AtaDatA
LLC at (406) 498-5193, jaholmes@ata-
data.info, or  www.atadata.biz.

COMPUTER FORENSICS, DATA

RECOVERY, E-DISCOVERY:

Retrieval and examination of computer
and electronically stored evidence by an
internationally recognized computer
forensics practitioner.  Certified by the
International Association of Computer
Investigative Specialists (IACIS) as a
Certified Forensic Computer Examiner.
More than 15 years of experience.
Qualified as an expert in Montana and
United States District Courts. Practice
limited to civil and administrative mat-
ters. Preliminary review, general advice,
and technical questions are complimen-
tary.  Jimmy Weg, CFCE, Weg
Computer Forensics LLC, 512 S.
Roberts, Helena MT 59601; (406) 449-
0565 (evenings); jimmyweg@yahoo
.com; www.wegcomputerforensics.com

FORENSIC ENGINEERING:  

Registered professional engineer with
over 20 years experience specializing in
construction dispute resolution, structur-
al and road distress determination,
ground settlement/groundwater, con-
struction materials, and slope stability
issues.  Exceptional writing and oral
skills.  Contact Michael A. Dworsky,
PE, MBA; Missoula, Mont.; (406) 543-
3100 x3 or (406) 544-3435.  References
available.  Web site: www.orioneng.net

FORENSIC DOCUMENT EXAMIN-

ER: Trained by the U.S. Secret Service
and U.S. Postal Inspection Crime Lab.
Retired from the Eugene, Ore., P.D.
Qualified in state and federal courts.
Certified by the American Board of
forensic Document Examiners. Full-
service laboratory for handwriting, ink
and paper comparisons. Contact Jim
Green, Eugene, Ore.;  (888) 485-0832.
Web site at www.documentexa-
miner.info. 

BAD FAITH EXPERT WITNESS:

David B. Huss, JD, CPCU & ARM.  30
years insurance claims and law experi-
ence.  Former insurance adjuster and
defense counsel.  (425) 776-7386. 

INVESTIGATORS

INVESTIGATIONS & IMMIGRATION 

CONSULTING: 37 years investigative
experience with U.S. Immigration
Service, INTERPOL, and as private
investigator. President of the MT PI
Association. Criminal, fraud, back-
ground, loss prevention, domestic,
workers’ compensation, discrimination
and sexual harassment, asset location,
real estate, surveillance, record search-
es, immigration consulting. Donald M.
Whitney, Orion International Corp., 
PO Box 9658, Helena MT 59604. (406)
458-8796 / 7. 

INVESTIGATIONS, SURVEILLANCE

& LOCATES: Professional and
affordable, private investigations led by
29-year Great Falls Police Captain
Bryan Lockerby.  FBI National
Academy graduate.  Surveillance, state-
ments, and more. Database for locating
subjects. (No criminal defense work.)
Cover entire state. Lighthouse
Investigations LLC, PO Box 3443,
Great Falls MT 59403; (406) 899-8782;
www.lighthouseinvestigations.net.

EVICTIONS

EVICTIONS LAWYER: We do hundreds
of evictions statewide. Send your land-
lord clients to us. We’ll respect your
“ownership” of their other business.
Call for price list. Hess-Homeier Law
Firm, (406) 549-9611, thesshomeier@
msn.com. See website at www.mon-
tanaevictions.com.
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